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1. Roll call

2. Oral communications
Any member of the public may address the Commission for a period not to exceed three
minutes on any item within the jurisdiction of the Commission that is not already on the
agenda. The Commission will listen to all communication, but in compliance with State law,
may not take action on items that are not on the agenda

Speakers are requested to sign the sign-in sheet so that their names can be accurately
recorded in the minutes of the meeting.

3. Additions or deletions to consent and regular agendas
CONSENT AGENDA
All items appearing on the consent agenda are considered to be minor or non-controversial
and will be acted upon in one motion if no member of the RTC or public wishes an item be
removed and discussed on the regular agenda. Members of the Commission may raise
questions, seek clarification or add directions to Consent Agenda items without removing the
item from the Consent Agenda as long as no other Commissioner objects to the change.
No consent items
REGULAR AGENDA
4. Review of items to be discussed in closed session
CLOSED SESSION
5. Conference with Real Property Negotiator Pursuant to Government Code
54956.8 relating to the freight easement: Santa Cruz Branch Rail Line from
Watsonville Junction to Davenport
Agency Negotiator: Kirk Trost, Miller Owen & Trost

Negotiation Parties: SCCRTC, Sierra Northern Railway

Under Negotiation: Price and Terms
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OPEN SESSION
6. Report on closed session

7. Acquisition of Santa Cruz Branch Rail Line and Administration, Coordination
and License Agreement
(Luis Mendez, Deputy Director)

a. Staff report
b. Resolution authorizing the Executive Director to enter into agreements with Sierra and
to complete the purchase of the branch line

8. Next Meetings

The next Transportation Policy Workshop meeting scheduled for Thursday,
October 21, 2010 has been canceled

The next SCCRTC meeting is scheduled for Thursday, November 4, 2010 at
9:00 a.m. at the Board of Supervisors Chambers, 701 Ocean St., Santa Cruz,
CA.

HOW TO REACH US

Santa Cruz County Regional Transportation Commission
1523 Pacific Avenue, Santa Cruz, CA 95060

phone: (831) 460-3200 / fax (831) 460-3215

email: info@sccrtc.org / website: www.sccrtc.org

HOW TO STAY INFORMED ABOUT RTC MEETINGS, AGENDAS & NEWS

Broadcasts: Many of the meetings are broadcast live. Meetings are cablecast by Community
Television of Santa Cruz. Community TV’s channels and schedule can be found online
(www.communitytv.org) or by calling (831) 425-8848.

Agenda packets: Complete agenda packets are available at the RTC office, on the RTC website
(www.sccrtc.org), and at the following public libraries:

- Aptos Branch Library - Branciforte Library
- Central Branch Library - Scotts Valley Library
- Watsonville Library

For information regarding library locations and hours, please check online at
www.santacruzpl.org or www.watsonville.lib.ca.us.
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On-line viewing: The SCCRTC encourages the reduction of paper waste and therefore makes
meeting materials available online. Those receiving paper agendas may sign up to receive email
notification when complete agenda packet materials are posted to our website by sending a
request to info@sccrtc.org. Agendas are typically posted 5 days prior to each meeting.

Newsletters: To sign up for E-News updates on specific SCCRTC projects, go to
WWW.Sccrtc.org/enews.

HOW TO REQUEST

/
0.0

7
0’0

ACCOMMODATIONS FOR PEOPLE WITH DISABILITIES

The Santa Cruz County Regional Transportation Commission does not discriminate on
the basis of disability and no person shall, by reason of a disability, be denied the
benefits of its services, programs, or activities. This meeting location is an accessible
facility. If you wish to attend this meeting and require special assistance in order to
participate, please contact RTC staff at 460-3200 (CRS 800/735-2929) at least three
working days in advance of this meeting to make arrangements. People with disabilities
may request a copy of the agenda in an alternative format. As a courtesy to those
person affected, Please attend the meeting smoke and scent-free.

SERVICIOS DE TRADUCCION/ TRANSLATION SERVICES

Si gusta estar presente o participar en esta junta de la Comisién Regional de
Transporte del Condado de Santa Cruz y necesita informacion o servicios de
traduccion al espafiol por favor llame por lo menos con tres dias laborables de
anticipo al (831) 460-3200 para hacer los arreglos necesarios. (Spanish language
translation is available on an as needed basis.) Please make advance arrangements (at
least three days in advance) by calling (831) 460-3200.

\\Rtcserv2\shared\RTC\TC2010\TC1010Special\101410SecialMeetingAgenda.doc



AGENDA: October 14, 2010 SPECIAL MEETING
TO: Regional Transportation Commission (RTC)
FROM:  Luis Pavel Mendez, Deputy Director

RE: Acquisition of Santa Cruz Branch Rail Line and Administration, Coordination and
License Agreement

RECOMMENDATIONS

Staff and negotiating consultants recommend that the Regional Transportation Commission
(RTC) approve the attached resolution (Attachment 1) authorizing the Executive Director to:

1. Enter into an administration, coordination and license agreement (Exhibit A of Attachment
1) and an assignment and assumption agreement (Exhibit 2 of Attachment 1) with Sierra
Northern Railway; and

2. Take the necessary actions to complete the purchase of the Santa Cruz Branch Rail Line
(Branch Line) on behalf of the RTC.

BACKGROUND

In 2001, with the assistance of negotiating consultants Miller, Owen and Trost, the RTC initiated
negotiations with Union Pacific (UP) to purchase the Santa Cruz Branch Rail Line (Branch Line).
On May 6, 2010, the Regional Transportation Commission (RTC) approved purchasing the
Branch Line for $14.2 million. On August 19, 2010, the RTC approved the final purchase and
sale agreement (PSA) with UP. On June 30, 2010, the California Transportation Commission
(CTC) approved the RTC’s application for purchase of the Branch Line, subject to certain
conditions. The RTC has been working to meet all conditions by completing agreement
negotiations with the operator (Sierra Northern Railway).

DISCUSSION
Agreement with Rail Service Operator

On three occasions, the RTC has approved entering into an Administration, Coordination and
License Agreement (ACLA) with Sierra Northern Railway for operation of the Branch Line. After
each approval, revisions to the agreement have required that the RTC approve a revised
agreement. At its October 7, 2010 meeting, the RTC approved the most recent version of the
agreement and gave Sierra Northern Railway a deadline of 5:00 pm on October 8, 2010 to sign
the agreement. That deadline was not met; therefore, the RTC must again consider approval of
the ACLA.

The ACLA included with this report (Exhibit A to Attachment 1) is no different from that
approved by the RTC at its October 7, 2010 meeting. This means that a trackage rights
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agreement between Union Pacific (UP) and Santa Cruz Big Trees and Pacific Railway (Big Trees)
will be assigned to the RTC by UP because it addresses both freight and passenger operations.
An assignment and assumption agreement will assign relevant elements of the trackage rights
agreement to Sierra Northern Railway. However, Sierra Northern Railway would not sign the
ACLA approved by the RTC until negotiation of the assignment and assumption agreement was
complete.

Negotiation of the assignment and assumption agreement consistent with directions from the
RTC is now complete. Both the ACLA agreement and the assignment and assumption
agreement have been signed by Sierra Northern Railway as included with this staff report.

Completion of Branch Line Purchase

After approving and executing the agreements with Sierra Northern Railway for operations on
the Branch Line, the RTC may proceed with obtaining the funding from the CTC. This will also
mark the last of the major RTC decisions required for purchase of the Branch Line. The other
three major decisions were:

o After considering all of the due diligence work and information, purchase the Branch
Line — Approved unanimously by the RTC on May 6, 2010;

e Resolutions with funding commitments required by the CTC — Approved by the RTC on
May 6, 2010 and August 5, 2010; and

¢ Final purchase and sale agreement (PSA) with Union Pacific — Approved by the RTC on
August 19, 2010.

The remaining decisions will secure the funding, obtain the necessary regulatory authority,
purchase insurance policies and satisfy necessary requirements to carry out the RTC'’s decision
to purchase the Branch Line and enter into the RTC approved agreements with UP and Sierra
Northern. Therefore, staff and negotiating consultants recommend that the RTC
approve the attached resolution (Attachment 1) authorizing the Executive Director
to enter into an administration, coordination and license agreement and assignment
and assumption agreement with Sierra Northern (Exhibits A and B to Attachment 1)
and to complete the purchase of the Branch Line on behalf of the RTC. If approved,
the resolution gives the Executive Director the authority to fully carry out the RTC decision to
purchase the Branch Line without the need to return to the RTC for further approvals. The
Executive Director would keep the RTC abreast of progress through the Director’s Report at
RTC meetings. If any follow up decision would bind the RTC in a manner inconsistent with the
RTC'’s approvals regarding this project, staff will bring those decisions to the RTC for
consideration.

SUMMARY

In May 2010, the RTC approved purchasing the Branch Line and has executed a purchase and
sale agreement with UP. Previously, the RTC has approved entering into an administration,
coordination and license agreement (ACLA) with Sierra Northern Railway for operation of the
Branch Line. The ACLA being considered is the same as that approved by the RTC on October
7™ and now is accompanied by an assignment and assumption agreement. After execution of
the agreements with Sierra Northern Railway, the RTC may proceed with securing the funding
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and completing the Branch Line purchase from UP. Staff and negotiating consultants
recommend that the RTC consider approving the attached resolution (Attachment 1) authorizing
the Executive Director to enter into agreements with Sierra Northern Railway and to complete
all of the actions necessary to take possession of the Branch Line on behalf of the RTC.

Attachments:

1. Resolution Authorizing Executive Director to Enter into Agreements with Sierra Northern
Railway and to Complete Purchase of the Branch Line

\\Rtcserv2\shared\RTC\TC2010\TC1010\RailAcqSM\RailAcqACLA1010SM.doc



RESOLUTION NO.

Adopted by the Santa Cruz County Regional Transportation Commission (RTC)
on the date of October 14, 2010
on the motion of Commissioner
duly seconded by Commissioner

A RESOLUTION AUTHORIZING THE EXECUTIVE DIRECTOR TO ENTER INTO AN
ADMINISTRATION, COORDINATION AND LICENSE AGREEMENT AND AN
ASSIGNMENT AND ASSUMPTION AGREEMENT WITH SIERRA NORTHERN

RAILWAY AND COMPLETE ACQUISITION OF THE SANTA CRUZ BRANCH RAIL

LINE ON BEHALF OF THE SANTA CRUZ COUNTY REGIONAL TRANSPORTATION

COMMISSION

WHEREAS, on May 6, 2010, the RTC approved purchasing the Santa Cruz Branch Rail
Line (Branch Line); and

WHEREAS, the RTC and Union Pacific (UP) have signed a purchase and sale agreement
with escrow instructions and conditions for acquisition of the Branch Line at a price of $14.2
million; and

WHEREAS, the RTC has previously approved entering into an administration,
coordination and license agreement (ACLA) for the Branch Line with Sierra Northern Railway;
and

WHEREAS, the RTC and Sierra Northern Railway have been negotiating an assignment
and assumption agreement for a trackage rights agreement between Union Pacific and Santa
Cruz Big Trees and Pacific Railway; and

WHEREAS, on June 30, 2010 the California Transportation Commission (CTC)
approved the RTC’s application for purchase of the Branch Line subject to certain conditions;
and

WHEREAS, execution of an ACLA with Sierra Northern Railway helps complete the
CTC conditions for funding the acquisition of the Branch Line;

BE IT RESOLVED BY THE SANTA CRUZ COUNTY REGIONAL TRANSPORTATION
COMMISSION:

1. The Executive Director is authorized to enter into the attached administration,
coordination, and license agreement (Exhibit A) for the Santa Cruz Branch Rail Line
(Branch Line) with Sierra Northern Railway on behalf of the Santa Cruz County
Regional Transportation Commission (RTC); and

2. The Executive Director is authorized to enter into the attached assignment and
assumption agreement (Exhibit B) with Sierra Northern Railway on behalf of the Santa



Cruz County Regional Transportation Commission (RTC) for a trackage rights and
interchange agreement between Southern Pacific Transportation Company and Santa
Cruz Big Trees and Pacific Railway; and

. The Executive Director is authorized to request funding, enter into and amend funding
agreements, accept funding and spend secured funds as necessary on behalf of the RTC
to ensure acquisition of the Branch Line; and

. The Executive Director is authorized to meet and/or accept all escrow instructions and
conditions set in the executed purchase and sale agreement, to expend the necessary
funds to purchase all of the necessary insurance policies, make the necessary filings with
the appropriate regulatory agencies, enter into and make amendments to agreements, and
take all of the necessary actions and steps on behalf of the RTC to complete the purchase
of the Branch Rail Line and take possession of the property for the RTC.

COMMISSIONERS

COMMISSIONERS

ABSTAIN: COMMISSIONERS

ABSENT: COMMISSIONERS

Randy Johnson, Chair

ATTEST:

George Dondero, Secretary

Exhibit A: Administration, Coordination and License Agreement with Sierra Northern Railway

for the Santa Cruz Branch Rail Line

Exhibit B: Assignment and Assumption Agreement with Sierra Northern Railway for Trackage

Rights and Interchange Agreement between Southern Pacific Transportation
Company and Santa Cruz Big Trees and Pacific Railway

Distribution: CTC, RTC Fiscal, Sierra Northern Railway, Santa Cruz Big Trees and Pacific

Railway, Union Pacific Railroad

\\Rtcserv2\shared\RESOLUTI\2010\RES1010\RailAcgACLA&Completion1010SM.doc



ADMINISTRATION, COORDINATION, AND LICENSE AGREEMENT

This administration, coordination, and license agreement is dated
September 28, 2010, and is between the Santa Cruz County Regional
Transportation Commission (the “Commission”), a public agency created under
California law, and Sierra Northern Railway, a California Corporation (“Sierra”).

The Commission purchased the Santa Cruz Branch railroad line (the
“Property”) from Union Pacific Railroad Company (“UP”), via an August 20,
2010, Purchase and Sale Agreement (the “Purchase and Sale Agreement”); and

UP reserved an easement to conduct common carrier freight railroad
operations on and over the Property (the “Freight Easement”), which Freight
Easement is set forth in the Quitclaim Deed by which UP, as grantor, quitclaimed
all of its right, title and interest in and to the Property to the Commission, as
grantee; and

UP has quitclaimed all of its right, title, and interest in and to the Freight
Easement to Sierra and Sierra is the sole freight rail operator on the Freight
Easement;

Sierra needs a long-term agreement of at least 10 years, covering all facets
of railroad operations, in order to justify its investment of time and money needed
to conduct such railroad operations; and

Sierra and the Commission desire to establish their respective rights and
obligations with respect to the Property and the Freight Easement by entering into
this agreement.

The parties therefore agree as follows:
1. Definitions

1.1 The term “Commission” is defined in the introductory paragraphs
of this agreement and includes its directors, officers, employees,
agents, parents, subsidiaries, affiliates, commonly controlled
entities, and all others acting under its or their authority.

1.2 The term “Coordination Committee” is defined as the committee
established by the parties pursuant to Section 11.

1.3 The term “FRA” is defined as the United States Federal Railroad
Administration or its regulatory successor.

1.4 The term “Freight Easement” is defined in the introductory
paragraphs of this agreement.

09.28.10 1
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1.5

1.6

1.7

1.8

1.9

1.10

The term “Ereight Easement Property” is defined as the portion of
the Property subject to the Freight Easement consisting of all real
and personal property within 10 feet of the centerline of any track
on the Property except where roadways, buildings, or Property
boundary lines reduce such distance to less than 10 feet, and except
for any retained rights and personal property described herein.

The term “Freight Service” is defined as any and all common
carrier rail freight operations, rights, or obligations as to the
Freight Easement Property including freight transportation,
switching, temporary rail car storage (subject to the conditions of
Section 2.4), transloading freight and dispatching.

The term “Hazardous Materials” is defined as any substance:
(a) that now or in the future is regulated or governed by, requires
investigation or remediation under, or is defined as any hazardous
waste, hazardous substance, bio-hazard, medical waste, pollutant,
or contaminant under any governmental statute, code, ordinance,
regulation, rule, or order, or any amendment thereto, including the
Hazardous Material Transportation Act 49 U.S.C. § 5101 et seq.,
the Comprehensive Environmental Response Compensation and
Liability Act, 42U.S.C. 89601 et seq., and the Resource
Conservation and Recovery Act, 42 U.S.C. 86901 et seq., or
(b) that is toxic, explosive, corrosive, flammable, radioactive,
carcinogenic, dangerous, or otherwise hazardous, including
gasoline, diesel, petroleum hydrocarbons, polychlorinated
biphenyls (PCBs), asbestos, radon, and urea formaldehyde foam
insulation.

The term “Hazardous Materials Laws” means all present and
future governmental statutes, codes, ordinances, regulations, rules,
orders, permits, licenses, approvals, authorizations, and other
requirements of any kind applicable to Hazardous Materials.

L 11

The terms “include”, “includes”, and “including” are to be read as
if they were followed by the phrase “without limitation.”

The term “Loss” is defined as any loss, damage, claim, demand,
action, cause of action, penalty, fine, payment, cost, liability, or
expense of whatsoever nature, including court costs and reasonable
attorneys’ fees, resulting from or related to: (a) any injury to or
death of any person, including officers, agents, and employees of
the Commission or Sierra; or (b) damage to or loss or destruction
of any property, including the Property, any adjacent property, and
the roadbed, tracks, equipment, other property of the Commission
or Sierra, and any property in the Commission’s or Sierra’s care or
custody.

Administration & Coordination Agreement
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1.12

1.13

1.14

1.15

1.16

The term “Property” is defined as the entire Santa Cruz Branch
railroad line right-of-way purchased from UP by the Commission,
including all improvements thereto, whether now existing or
hereafter constructed.

The term “Railroad Facilities” is defined as all tracks and other
railroad property and fixtures, including ties, switches, trackbeds,
bridges, trestles, retaining walls, culverts, railroad signs, switch
mechanisms, signals, grade crossings, active and passive grade
crossing warning devices and other appurtenances associated with
the trackage described on Exhibit A and located on the Freight
Easement Property.

The term “Sierra” is defined in the introductory paragraphs of this
agreement and includes its directors, officers, employees, agents,
parents, subsidiaries, affiliates, commonly controlled entities, any
other related persons and entities, and all others acting under its or
their authority.

The term “STB” is defined as the United States Surface
Transportation Board or its regulatory successor.

The term “Tourist Service” is defined as the transportation of
tourists by rail. Tourist Service does not include regularly-
scheduled passenger transit or commuter service.

The term “UP” is defined in the introductory paragraphs of this
agreement.

2. Commission Grants Rights

2.1.

2.2.

09.28.10

Freight Service. The Commission grants Sierra the exclusive right
and obligation to provide Freight Service on the Freight Easement
Property. Sierra's rights and obligations to provide Freight Service
under this agreement are limited to those set forth in the Freight
Easement or in this agreement. Sierra may not, in performing such
Freight Service, exceed the maximum speeds authorized by
applicable law for the existing track conditions or transport rail
cars exceeding the applicable track and bridge weight limits.

Trackage License. The Commission grants Sierra an exclusive
license to use, maintain, repair, and operate all of the Railroad
Facilities for all Freight Service purposes. Notwithstanding their
location on the Freight Easement Property, buildings and other
fixtures which are not appurtenances associated with the tracks and
related railroad property are not included as part of this license.

Administration & Coordination Agreement
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2.3.

Tourist Service and Other Third-Party Licenses.

2.3.1.

2.3.2.

Sierra Tourist Service. The Commission grants Sierra a
non-exclusive license to use the Freight Easement Property
and Railroad Facilities to provide Tourist Service between
Milepost 18.74 in Santa Cruz and Milepost 31.39 in
Davenport; provided that prior to the commencement of
operations (a) the Commission has approved in writing a
detailed plan from Sierra describing such Tourist Service,
(b) the Tourist Service will not materially conflict with, and
will be subject and subordinate to Freight Service, and (c)
Sierra has obtained any governmental authorizations
required under applicable law for such Tourist Service.
Sierra’s Tourist Service plan shall include, at a minimum,
the proposed seasons, dates and times of operation
(including a proposed train schedule), a financial plan and a
marketing plan. The parties understand and agree that
Sierra may assign this Tourist Service license to
Mendocino Railway by written assignment approved in
writing by the Commission. The assignment shall require
Mendocino Railway to be bound by the terms and
conditions of this agreement relating to this Tourist Service
license and to attorn to the Commission as the licensor. No
such assignment shall relieve Sierra of its obligations under
this agreement, including obligations related to this Tourist
Service license.

Third-Party Licenses. The Commission reserves the right to
grant additional licenses over the Freight Easement
Property and the Railroad Facilities provided that any such
licenses: (a) do not materially conflict with, and are subject
and subordinate to, Sierra’s right to use, maintain, repair,
and operate all of the Railroad Facilities for all Freight
Service purposes, (b) do not materially conflict with any
other license with a plan previously approved in writing by
the Commission, (c) require the licensee to pay its
proportionate share of Sierra’s costs (including labor costs,
materials costs, equipment costs — using equivalent rental
costs as a proxy for capital and maintenance and repair
costs — travel, fuel, contract labor, and appropriate
overhead) to maintain and repair the portion of the Freight
Easement Property and Railroad Facilities used by the
licensee, and (d) require the licensee to (i) provide
insurance equal to or better than that required of Sierra in
Section 9 and (ii) indemnify and hold harmless Sierra and
the Commission as to any Loss arising out of or related to
licensee’s operations.

Administration & Coordination Agreement
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2.3.2.2.
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For a period of three years after the effective date of
this agreement, any third-party license for Tourist
Service between Milepost 20.9 and Milepost 31.39
will be deemed to materially conflict with Sierra's
Tourist Service license, except in the case of special
Tourist Service events as described in Section
2.3.2.9. The provisions of this Section 2.3.2.1 are
conditioned on the following (all dates are measured
following the effective date of this agreement):

a. Within 6 months: Sierra shall submit its plan
for its initial Tourist Service to the Commission
pursuant to Section 2.3.1.

b. Within 3 months after Commission approval of
initial plan: Sierra shall ensure that the Railroad
Facilities for its initial Tourist Service meet and
are maintained to Class 1 track standards and
obtain appropriate FRA and PUC inspections to
verify the same.

c. Within 5 months after Commission approval of
initial plan: Sierra shall secure all permits and
agreements required to operate its initial Tourist
Service.

d. Within 6 months after Commission approval of
initial plan:  Sierra shall initiate its initial
Tourist Service.

e. Levels of Service: Sierra’s Tourist Service shall
carry the following numbers of revenue
passengers:

I. First Year of Service: 5,000 passengers.

I1. Second Year of Service: 10,000 passengers.

I11. Third Year of Service: 15,000 passengers.

Following the date that is three years after the
effective date of this agreement, a third-party
license will be deemed to materially conflict with
another license with a plan previously approved in
writing by the Commission if the third party (a)
operates on a substantially similar portion of the
Freight Easement Property and Railroad Facilities
covered by the previously-approved license/plan,



2.3.2.3.

2.3.2.4.

2.3.2.5.
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(b) permits an activity that is substantially similar to
the previously-approved license/plan and (c)
operates during substantially similar seasons, and on
substantially similar days and times of day, as the
previously-approved license/plan.

If Sierra or any third-party licensee (“Tourist
Operator™) fails to initiate and continue to operate
Tourist Service substantially in accordance with the
plan approved by the Commission, then the
applicable Tourist Operator’s operations may, at the
Commission’s option, lose priority over any other
operations, but only to the extent of such failure to
operate.

If Sierra constructs capital improvements to the
portion of the Freight Easement Property and
Railroad Facilities used by the licensee, the
Commission shall promptly and reasonably
determine (i) the benefit of such improvements to
the licensee, (ii) the cost apportionment of such
improvements between Sierra and the licensee, and
(iii) the appropriate amortization period for such
improvements (for capital improvements the
Commission shall make such determination
concurrently with its approval of such capital
improvements pursuant to Section 6.2). The
licensee will, within 30 days following receipt of
written notice, pay amounts due. As used in this
agreement, the term “capital improvement” means
any improvement or repair that is subject to the
capital depreciation rules of the Internal Revenue
Service.

The licensee’s proportionate share of Sierra’s costs
shall be calculated in advance by Sierra (based on
the prior year’s maintenance and repair costs plus
any reasonably anticipated extraordinary
maintenance and repair costs, and the parties’
relative need or wusage during the licensee’s
operating season) on a car-mile basis as to the
portion of the Freight Easement Property and
Railroad Facilities used by any licensee. (As used
in this subsection, “repair costs” refers to the cost of
repairs that maintain property in good operating
condition and not to repairs that are “capital
improvements,” which are dealt with in Subsection



2.3.2.6.

2.3.2.7.

2.3.2.8.
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2.3.2.4.) The licensee shall pay its proportionate
share of costs monthly in advance during the
months of the licensee's operations. Sierra shall at
the end of each calendar year reconcile the amounts
paid to the actual costs incurred. If the actual costs
exceed the amount charged to the licensee, the
licensee will within 30 days following receipt of
written notice of such reconciliation pay the
additional amount to Sierra. If the actual costs are
less than the amount charged to the licensee, Sierra
will within 30 days following such reconciliation
refund the balance to the licensee.

If the Commission, in its discretion, elects to require
a lower level of insurance coverage for the licensee
than the level of coverage then required of Sierra
under Section 9, the Commission shall
correspondingly lower the limits of coverage
required of Sierra under Section 9, provided that if
Sierra elects to reduce the levels of its insurance, it
shall also reduce the self-insured retention to the
level required of the third-party licensee.

The Commission or its designee shall have the right
to review, obtain, and copy all books, records,
computer records, accounts, documentation and any
other materials (collectively “Records™) pertaining
to Sierra’s costs that are subject to apportionment
under this section, including any Records in the
possession of any subcontractors, for the purpose of
monitoring, auditing, or otherwise verifying said
costs. Sierra agrees to provide the Commission or its
designees with any Records requested for this
purpose and shall permit the Commission or its
designees access to its premises, upon reasonable
notice, during normal business hours, for the
purpose of inspecting and copying such Records.
Sierra further agrees to maintain such Records for a
period of three years. The Commission
acknowledges and agrees that these Records
constitute Sierra’s confidential information and shall
not be disclosed to any third-party without Sierra’s
prior written approval, except as otherwise required
by applicable law.

Sierra will reasonably cooperate with any third party
holding rights to use the Property, including,
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without limitation, any third-party Tourist Service
operator seeking to secure the necessary
certification or qualification required by applicable
law to operate on the Railroad Facilities.

In addition to all other rights of Commission under
this agreement, and notwithstanding anything to the
contrary in this agreement, the Commission reserves
the right to use the Freight Easement Property and
Railroad Facilities for special events. Such special
events shall be subject to the provisions of Sections
2.3.2.(a) and (b), provided that such special events
will only be deemed to materially conflict with
another license with a plan previously approved in
writing by the Commission if they operate during
the same season, and on the same days and times of
day, as the previously-approved license/plan. The
Commission will consult with Sierra regarding
Sierra’s willingness and ability to operate such
special events.

If the Commission elects to have Sierra operate the
special event, Sierra will operate the special event
for an all-inclusive fee (for locomotive, crew, fuel,
trainset, and trackage rights) (the “Special Event
Fee”) in the amount of $4,500 per day. If the
Commission elects to have another operator operate
the special event, the Special Event Fee paid to
Sierra will be $2,500 per day, which fee shall cover
all services to be provided by Sierra to support an
event operated by a third party including, but not
limited to, dispatching, inspections, and
maintenance (but excluding Sierra’s provision of
any locomotive, trainset, crew, and fuel). The
Special Event Fee shall be adjusted annually as of
July 1st of each year to an amount calculated by
multiplying the Special Event Fee specified above
by a fraction, the numerator of which shall be the
United States Department of Labor's Bureau of
Labor Statistics Consumer Price Index, All Urban
Consumers, All Items, San Francisco-Oakland-San
Jose, CA (1982-84=100), or the successor of such
index (the "CPI"), for the month immediately
preceding such adjustment, and the denominator of
which shall be the CPI for June 2010. Nothing in
this paragraph shall preclude the Commission and
Sierra from negotiating other arrangements for
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2.4.

2.5.

special events (e.g., special events for which there is
a different operational or fee structure, including
events for which Sierra is both the operator and
receives all or a portion of the fare revenue).

Temporary Rail Car Storage. Subject to the terms and conditions
of this agreement, Sierra may enter into agreements with any party
for temporary rail car storage or repairs. However, Sierra shall not
enter into any agreements pursuant to this section without
obtaining the Commission’s prior written consent.

2.4.1.

2.4.2.

2.4.3.

Unless otherwise expressly agreed by the Commission in
writing, Sierra will not (i) store more than 100 rail cars, (ii)
store rail cars in locations other than those marked on
Exhibit B (which locations are intended to substantially
avoid visibility from Highway 1 and blocking designated
public beach access), or (iii) store any rail car for more than
six months. Absent the Commission’s prior written
consent, which consent may be withheld in the
Commission’s sole discretion, Sierra may not store railcars
that have been used to transport Hazardous Materials unless
such railcars are empty or contain only residual amounts of
Hazardous Materials.

Following the earlier of (i) Sierra’s institution of Tourist
Service pursuant to Subsection 2.3.1, or (ii) three years
after the effective date of this agreement, Sierra shall not
exercise its right to use the Freight Easement Property or
Railroad Facilities for temporary rail car storage or repair
in a manner that materially affects the ability of any third-
party Tourist Service licensee to access the Railroad
Facilities for the purpose of exercising its licensed rights.
A reciprocal provision will be placed in any third-party
license for Tourist Service granted by the Commission.

The provisions of Subsections 2.4.1 and 2.4.2 apply to
future storage agreements as well as storage agreements
existing as of the effective date of this agreement.

Investigation.

2.5.1. Sierra hereby acknowledges that (a) it has satisfied itself at

the time of this agreement with respect to the condition of
the Freight Easement Property and Railroad Facilities and
their suitability for Sierra’s intended use; (b) it has made
such investigations as it deems necessary with respect to
the Freight Easement Property and Railroad Facilities, as
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2.6.

2.7.

they exist at the time of this agreement, and assumes
responsibility therefor as to its occupancy and use thereof;
and (c) neither the Commission nor any of the
Commission’s agents has made any oral or written
representations or warranties with respect to the Freight
Easement Property or Railroad Facilities.

2.5.2. The Commission acknowledges that Sierra cannot make
any investigation, or satisfy itself, with respect to how the
Property or the public’s use of the Property may change
following the Commission’s purchase of the Property from
UP. In the event that any public use of the Property, or
illegal activities by third parties including trespassing,
cause any significant economic or operational problems for
Sierra, Sierra may terminate this agreement, provided
Sierra complies with the provisions of Section 8.3.

As-Is, Where-Is. Sierra shall take the Freight Easement Property
in an “as-is, where-is” condition and without any express or
implied warranties, including, but not limited to, any warranties of
merchantability, fitness for a particular purpose or volume or
quality of traffic on the Freight Easement Property, and subject to:
(i) encroachments or other existing conditions, (ii) all existing
ways, alleys, privileges, rights, appurtenances and servitudes,
howsoever created, and (iii) the Commission's rights hereunder.

Release. Sierra, for itself, its successors and assigns, to the
maximum extent permitted by law, hereby waives, releases,
remises, acquits and forever discharges the Commission, its
officers, employees, agents, successors and assigns, from any Loss
in any way arising out of, or connected with, the known or
unknown, existing or future physical or environmental condition of
the Freight Easement Property and Railroad Facilities (including
any Hazardous Materials contamination in, on, under, or adjacent
to, the Freight Easement Property, or any clearance constraints on
the Freight Easement Property), or any federal, state, or local law,
ordinance, rule or regulation applicable thereto.

2.7.1. Sierra hereby grants to Commission, on behalf of any
insurer providing property, general liability, or automobile
liability insurance to either Sierra or Commission with
respect to the operations of Sierra, a waiver of any right to
subrogation which any such insurer of Sierra may acquire
against Commission by virtue of the payment of any loss
under such insurance.
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2.8.

2.7.2. If any Loss described in Section 2.7 is caused by a third
party under contract with the Commission, the
Commission may, at its option, (i) pursue any claim it may
have against the third party contractor, or (ii) assign to
Sierra any such claim, provided that Sierra shall not be
obligated to pursue such claim. Any amounts recovered as
a result of any such claim shall, to the extent they exceed
any fees and costs incurred in pursuing such claim, be used
to repair or replace any of the following that are damaged
or destroyed in connection with the subject Loss:

2.7.2.1. First, Freight Easement Property and Railroad
Facilities;

2.7.2.2. Then, railroad equipment.

If Sierra commences abandonment proceedings for the
subject portion of the Property under Section 8.3, the
Commission will not assign any such claim to Sierra and
neither party will have any further responsibility under this
Subsection 2.7.2 as to such claim. If Sierra's abandonment
application is withdrawn, or not approved by the STB, the
Commission may assign such claim to Sierra, as provided
above.

2.7.3. The provisions of this Section 2.7 shall survive the
termination or expiration of this agreement.

The rights granted by the Commission under Sections 2.1 - 2.4 are
subject to all existing licenses, leases, easements, restrictions,
conditions, covenants, encumbrances, liens and claims of title that
may affect the Property and the word “grant” as used herein shall
not be construed as a covenant against the existence of any thereof.

Limitation and Subordination of Rights Granted

3.1.

Commission’s Use of Property. The foregoing granted rights are
subject and subordinate to the Commission’s prior and continuing
right to use and maintain the Property for any purpose that is not
inconsistent with this agreement. Without limiting the generality of
the foregoing, the Commission may construct, maintain, repair,
renew, use, operate, change, modify or relocate public projects of
any kind, railroad tracks, signals, communication equipment, fiber
optics, pipelines, or other facilities upon, along, or across any or all
of the Property, all or any of which the Commission may freely do
at any time or times without liability to Sierra for compensation or
damages; provided, however, that the Commission may not
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3.2.

3.3.

materially interfere with Sierra’s rights and operations under this
agreement or Sierra’s Freight Service rights and obligations under
federal law (unless first approved by the STB); and provided,
further, that the Commission shall to the extent possible notify
Sierra as soon as practicable of any such planned or actual
interference and provided that the Commission takes all practicable
measures to minimize any such interference. Sierra shall
reasonably cooperate with the Commission in implementing the
foregoing uses of the Property. If the Commission or its designee
requests Sierra’s assistance to transport materials or to perform
other transportation or construction services for public projects,
Sierra will provide such assistance at rates reasonably to be
determined between the parties.

Commission’s Inspection Access; Access for Maintenance. The
Commission may, as reasonable and as coordinated in advance
with Sierra, (i) inspect the Freight Easement Property and the
Railroad Facilities, including any rail-yard or maintenance facility
used in connection with Freight Service or Tourist Service, and (ii)
access the Freight Easement Property and Railroad Facilities
(including access with Commission or third party rail vehicles) as
necessary to maintain areas of the Property outside of the Freight
Easement Property that are not otherwise reasonably accessible.
The Commission shall defend, indemnify and hold Sierra, its
officers, directors, employees, and agents, harmless from and
against Loss arising from injuries to or death of the Commission’s
officers, directors, employees, agents, invitees, and contractors
relating to such inspections, regardless of the cause of such
injuries, death, or damage and regardless of the negligence of any
person, except to the extent caused by the willful misconduct or
gross negligence of Sierra, its employees, or agents. The
Commission shall ensure that any of its officers, directors,
employees, agents, invitees, and contractors involved in such
inspections are trained in all safety requirements and qualified for
any operations related to work conducted on or near railroad
operations.

Future At-Grade Crossings. The parties acknowledge that (i) local
governments may desire to create future at-grade public crossings
of the Freight Easement Property, and (ii) the Aptos Village Plan,
dated February 23, 2010, specifically includes a future at-grade
roadway crossing of the Freight Easement Property at
approximately Milepost 12.55. Sierra shall, at no cost or expense
to itself, cooperate with the efforts of any applicable local
governments to secure PUC approval of such crossings; provided,
however, that Sierra shall be entitled to raise any reasonable safety
concerns related to such crossings. The fees and costs associated
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with the construction, maintenance, and repair of such crossings
shall be set either by agreement between Sierra and the applicable
local government (which agreement shall become a Sierra
Agreement under Sections 4.2 and 4.3), or by the PUC pursuant to
Public Utilities Code Section 1202, et seq.

Assignment of certain Contracts and Agreements

4.1.

4.2.

4.3.

4.4.

Pursuant to the Assignment and Assumption Agreement dated as
of December 18, 2009, Union Pacific assigned to Sierra certain
agreements concerning the operation of the Railroad Facilities,
including all track agreements, grade crossing agreements, and
other operating agreements set forth in Exhibit C hereto (all such
agreements hereinafter referred to as the “Sierra Agreements”).
Upon close of escrow under the Purchase and Sale Agreement,
Union Pacific will assign to the Commission all other agreements
relating to the Property, including all easements, licenses, and
leases (all such agreements hereinafter referred to as the
“Commission Agreements”).

Any new Sierra Agreement is subject to the Commission’s prior
written consent and is to be documented by Sierra using forms
approved by the Commission, which forms shall, among other
things, include provisions indemnifying the Commission and
holding it harmless from any Loss in connection with the exercise
of rights wunder such agreements, and the construction,
maintenance, or operation, of any facilities constructed in
connection with such agreements.

In addition to the general consent requirement of Section 4.2,
Sierra is not, without the Commission’s prior written consent, to
execute any new Sierra Agreements affecting the Freight Easement
Property or Railroad Facilities for a term exceeding the term of this
agreement.

Sierra is not, without the Commission’s prior written consent, to
terminate or modify any Sierra Agreement.

Maintenance and Operation of Railroad Facilities

5.1.

Initial Rehabilitation and Repair Projects. The Commission may,
subject to the Commission’s contracting policies, rules, and
procedures and to the terms of this agreement, including Section
6.1, perform any rehabilitation of, or repairs to, the Railroad
Facilities required to be performed under the terms of the Purchase
and Sale Agreement.

13
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5.2.

Maintenance of Freight Easement Property and Railroad Facilities.

5.2.1.

5.2.2.

5.2.3.

Freight Easement Property and Railroad Facilities. Sierra,
at its expense, shall keep the Freight Easement Property
and Railroad Facilities used by Sierra (including occasional
use, or use for rail car storage or lay down space) in good
repair and in a good and safe condition in conformity with
applicable law or any Sierra Agreement.

Weeds, Trash, Drainage and Graffiti. The parties agree that
Sierra shall be responsible for: (i) drainage and culvert
maintenance and clearance on the Property unless a third
person or entity is contractually responsible for such
maintenance and clearance, and (ii) weed abatement,
vegetation management, and trash collection over the
Freight Easement Property as required by applicable law.
The Commission grants Sierra a license to enter all
portions of the Property as necessary to perform such
maintenance; Sierra shall be required to repair any damage
caused as the result of Sierra’s performance of any such
maintenance. Except as required by applicable law, Sierra
shall not be responsible for the prevention, removal, or
abatement of graffiti wheresoever it may occur. Sierra shall
also not be responsible for drainage maintenance, weed
abatement, vegetation management, or trash collection
related to any construction by the Commission (except for
Railroad Facilities that Sierra is entitled to use), or
necessitated by the actions of any third party authorized by
the Commission to be on the Property, or related to any
actions, omissions, or situations off or outside of the
Property.

Slopes, Trees and Other Conditions outside of Freight
Easement Property. Sierra may, at its option, enter portions
of the Property outside the Freight Easement Property to
maintain or repair slopes, clear fallen trees and branches, or
address other conditions, as necessary to ensure the safety
of Sierra's operations. The Commission grants Sierra a
license to enter all portions of the Property as necessary to
perform such work; Sierra shall be required to repair any
damage caused as the result of Sierra’s performance of any
such maintenance. The Commission shall have no liability
to Sierra for maintenance of portions of the Property
outside of the Freight Easement Property and Sierra’s
exclusive remedies for damage to the Freight Easement
Property or Railroad Facilities shall be limited to those set
forth in Sections 5.5.3 and 8.3. However, this section shall
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5.24.

5.2.5.

5.2.6.

not apply to any claims that result from the sole active
negligence or willful misconduct of the Commission or its
officers, directors, employees, agents, contractors, or a
third party under contract with the Commission, in which
case Sierra's exclusive remedies are those set forth in
Section 2.7.2, 8.3 and 14.2.

Scope of Maintenance. For purposes of this section 5.2, the
maintenance and repairs to be performed by Sierra include,
as required by applicable law, (a) inspections, testing, track
profiling, adjustments, lubricating, welding, re-spiking
surfacing, tamping, and any other tasks constituting
customary and routine maintenance of track structures; (b)
repair, renewal, replacement, or other customary and
routine work required to ensure the safety of Railroad
Facilities, including compliance with any applicable bridge
safety management program regulations that may be
promulgated by the Secretary of Transportation pursuant to
Public Law 110-432, Section 417, including the regulations
set forth in 49 CFR Part 237; (c) weed and brush control
and drainage management; and (d) compliance with all
mandated reporting. Sierra shall not be in default under this
agreement if it does not perform tie replacement programs
or upgrades of rail, switches, bridges, or other track
material provided that (e) Sierra’s failure to perform such
replacement programs or upgrades does not violate
applicable law or Sierra’s specific maintenance obligations
under this agreement, and (f) Sierra uses reasonable
diligence to seek outside funding sources for such work.
The Commission shall have no responsibility to maintain
the trackage, structures, or any other Railroad Facilities.

Concurrently with the execution of this agreement and
deposit into escrow, both parties shall execute and deliver
to the FRA a written notice of the assignment of track
inspection and maintenance responsibilities, and bridge
safety management responsibilities, to Sierra in accordance
with 49 CFR § 213.5(c) and 49 CFR § 237.3. The notice of
assignment shall attach a copy of this agreement.

Limits of Commission Liability. Notwithstanding the
limitations on the  Commission’s  maintenance
responsibilities set forth in Section 5.2, the Commission
shall be responsible for the maintenance of any
improvement it constructs on any portion of the Property.
As used in this subsection, the term “improvement”
excludes improvements made to the Railroad Facilities,
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5.3.

5.4.

unless such improvement is made at the request of a third-
party, in which case such third-party shall be responsible
for the incremental increase in the maintenance thereof.
Notwithstanding the foregoing, maintenance responsibility
for improvements to public crossings shall be governed by
the provisions of Section 3.3.

Ownership of Track Materials. All track materials installed by
Sierra as part of the Railroad Facilities shall be of equal or better
quality than those track materials existing at the time of execution
of this agreement, or after completion of rehabilitation and repair
projects by the Commission, including the projects described in
Section 5.1, and shall become the Commission’s property. All
materials removed by Sierra from the Railroad Facilities and
replaced as part of maintenance, repairs, or capital improvements
shall, if the decision to remove them was Sierra’s, become the
property of Sierra. Sierra shall not, without the prior written
approval of Commission, remove track materials or other
improvements from the Property unless they are replaced as
provided in this section. Sierra shall keep a written record of track
materials and other improvements removed from, or installed
upon, the Property and shall provide an updated copy of the record
to the Commission on or before the end of each calendar quarter.

Clearing of Obstructions, Derailments, and Wrecks. Sierra shall as
soon as practicable clear any obstructions, derailments, and wrecks
of railroad equipment or Railroad Facilities.

5.4.1. To the extent that any such obstruction, derailment, or
wreck damages the Property, Sierra shall as soon as
practicable restore the Property to the condition it was in
prior to the obstruction, derailment, or wreck.

5.4.2. If Sierra fails to comply with the provisions of this section,
the Commission may perform the required action and
charge Sierra the reasonable cost thereof. Notwithstanding
the foregoing, the Commission shall not charge Sierra for
the restoration of any damage caused by any third party (i)
to any bridge, if Sierra abandons the subject portion of the
Property under Section 8.3, or (ii) to Property other than
bridges, if in the Commission’s reasonable judgment, such
damage does not expose the Commission to potential
liability to the FRA, PUC, or any other third party, and
either (A) such damage does not obstruct or interfere with
any roadway or other property or facility used by the
Commission or another third party, or (B) Sierra abandons
the subject portion of the Property under Section 8.3. In
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addition, the Commission shall not charge Sierra for the
restoration of any damage caused by the Commission's
contractors, or any third party granted access to the
Property by specific agreement with the Commission.

5.4.3. Nothing in this section is intended to preclude legal action
by Sierra or the Commission against any third party
causing such obstruction, derailment, or wreck.

5.5. Responsibility for Repair or Replacement.

5.5.1. Damage Caused by Freight Operations. Except as
otherwise set forth in this agreement, Sierra will be
responsible to repair or replace any damage to the Freight
Easement Property or Railroad Facilities caused by, or
related to, Sierra’s operations.

5.5.2. Damage Caused by Commission. Sierra will not be
responsible to repair or replace any damage to the Freight
Easement Property or Railroad Facilities caused by the
Commission, its officers, directors, employees, agents, or
contractors.

5.5.3. Damage Caused by Acts of God or Other Factors beyond
Sierra’s Control. If any portion of the Freight Easement
Property or the Railroad Facilities are damaged or
destroyed by flood, fire, civil disturbance, earthquake, earth
movement, storm, sabotage, act of God, terrorism, accident
or any other event beyond Sierra’s reasonable control,
including damage or destruction caused by third parties,
even if said damage or destruction originates outside of the
Freight Easement Property, then Sierra may, but shall not
be required to, at no cost or expense to the Commission, (a)
repair, or cause to be repaired, the damaged or destroyed
portion of the Railroad Facilities; (b) replace, or cause to be
replaced, such portion of the Freight Easement Property or
the Railroad Facilities; or (c) seek to abandon Tourist
Service or Freight Service over all or such portion of the
Property as Sierra deems appropriate as set forth in Section
8.3.

6. Construction, Relocation, or Removal of Railroad Facilities

6.1. By the Commission.

6.1.1. The license herein granted is subject to the Commission’s
needs and requirements to improve and use the Property.
Subject to Sierra’s rights under this agreement, the
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6.1.2.

6.1.3.

Commission, at its sole cost and expense, may add to or
remove any portion of the Railroad Facilities, or change or
relocate them to new locations as reasonably designated by
the Commission, whenever, in the furtherance of the
Commission’s needs and requirements, the Commission
finds such action to be necessary.

In the course of performing such work, the Commission
may not materially reduce, or otherwise materially
interfere with, Sierra’s rights and operations under this
agreement or Sierra’s Freight Service rights and
obligations under federal law (unless first approved by the
STB). The Commission shall to the extent possible notify
Sierra as soon as practicable of any such planned or actual
interference and take all practicable measures to minimize
any such interference.

Sierra shall in such cases provide the Commission with a
fixed-price quote for performing any related work, and the
Commission shall have the option of accepting Sierra’s
quote and having Sierra perform the work, performing the
work itself, or having another qualified rail contractor
perform such work. If the Commission selects a third-party
contractor, the contractor shall execute Sierra’s Right of
Entry Agreement (a copy of which is attached as Exhibit
D).

6.1.4. The Commission shall have the right to salvage, stockpile,

or otherwise dispose of any Railroad Facilities removed
pursuant to this section; provided, however, that if the
removed Railroad Facilities are reusable elsewhere on the
Freight Easement Property, then Sierra shall have the right
to so reuse them. Any Railroad Facilities not so reused on
the Freight Easement Property shall be returned to the
Commission upon expiration or termination of this
agreement and may not be sold to third parties or used
elsewhere.

6.1.5. All such work performed, and any installation of Railroad

Facilities, shall be in conformance with all applicable laws.
If the Commission relocates any portion of the tracks used
for Freight Service, the centerline of the Freight Easement
Property shall, upon completion of the relocation work, be
deemed to have been modified to coincide with the
centerline of the realigned tracks.
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6.2.

6.3.

6.4.

By Sierra. Sierra may, at its cost and expense, modify or improve
the Freight Easement Property and Railroad Facilities as needed to
accommodate its Freight Service or Tourist Service; provided,
however, that Sierra first obtains the Commission’s written
approval of Sierra’s plans for such modifications and
improvements, which approval may be granted or withheld in the
Commission’s sole and absolute discretion. Sierra’s modification
or improvement of the Freight Easement Property and Railroad
Facilities may not interfere with or impede any existing or future
legal public use of the Property that the Commission may
authorize. Sierra may, upon the termination of this agreement or
upon the abandonment of any applicable section of the Freight
Easement Property or portion of the Railroad Facilities, remove
any modifications or improvements to such Freight Easement
Property or Railroad Facilities that were paid for by Sierra, that do
not constitute any repair or replacement to such Freight Easement
Property or Railroad Facilities, and that have not become fixtures
to such Freight Easement Property or Railroad Facilities.

The Commission understands that Sierra requires locations at
which to store and maintain equipment and materials necessary for
Sierra’s Freight Operations including a locomotive pit. The parties
agree that Sierra may store equipment and materials at the location
known as Wrigley’s, located between Swift Street and Natural
Bridges Drive at or about Milepost 21.5. The parties agree that
Sierra will need to identify and construct additional maintenance
and storage locations on the Property, which Sierra may do as
needed, subject to applicable law and the Commission’s prior
written consent, which consent may be granted or withheld in the
Commission’s sole and absolute discretion.

The terms, conditions, and stipulations expressed in this agreement
as to the Freight Easement Property and Railroad Facilities shall
apply to the Freight Easement Property and Railroad Facilities as
they may at any time be expanded, added to, modified, changed, or
relocated.

License Fees

7.1.

For consideration of the rights granted under this agreement, Sierra
shall pay the Commission the following fees as calculated on a
quarterly basis:

7.1.1. Freight Service:

7.1.1.1. First 500 carloads per quarter: $0.00;
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7.2.

7.3.

7.1.1.2. Any additional carloads per quarter: 5% of
Sierra’s handling revenue for such carloads.

7.1.1.3. Storage: $1.00 per day per car in storage.

7.1.2. Temporary Use of Laydown Space. Sierra may from time
to time make arrangements with a temporary shipper by rail
for the use of otherwise unused laydown space (open space
next to railroad track). The parties agree that Sierra will
need to identify such temporary laydown locations on the
Property, which Sierra may do as needed, subject to
applicable law and the Commission’s prior written consent.
Sierra shall also notify the Commission of the expected
duration of each such use. If subsequently the Commission
reasonably objects to any specific use of laydown space by
Sierra or its shipper, Sierra shall as soon as practicable
discontinue that use of such laydown space. Sierra shall, in
addition to the license fees set forth above, pay the
Commission 20% of all revenue (if any) received by Sierra
by such shippers for such use of such laydown space.

7.1.3. Tourist Service: $1.00 per passenger.

Sierra shall, on or before the last day of the month following the
end of each calendar quarter, determine the amounts payable to the
Commission arising from the preceding calendar quarter and shall
provide the Commission with a statement describing all amounts
due the Commission during the quarter. Sierra shall also, upon
reasonable request from the Commission, make available for
inspection and copying all documents and receipts upon which
such fees are based.

Sierra shall, on or before January 31 of each calendar year, pay the
Commission all amounts due the Commission for the prior four
calendar quarters.

Term and Termination

8.1.

8.2.

This agreement shall become effective when fully executed and
delivered to the parties in accordance with Section 27.4, and shall
continue in full force and effect for a period of 10 years unless
otherwise terminated as provided herein.

If (i) Sierra does not regularly use the Freight Service or Tourist
Service rights in accordance with the plan approved by the
Commission (other than railcar storage rights) herein granted over
any segment of the Freight Easement Property, or the Railroad
Facilities on such segment, for a period of one year without the
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8.3.

Commission’s prior written approval, or (ii) Sierra remains in
default in its performance of any covenant or agreement contained
herein for a period of 30 days after written notice from the
Commission to Sierra specifying such default, the Commission
may, at its option, forthwith terminate this agreement by written
notice; provided however, that if such default cannot reasonably be
cured within 30 days after such notice, the Commission may not
terminate this agreement provided that Sierra begins to cure the
default within the 30-day notice period and proceeds diligently to
complete such cure. Upon expiration or termination of this
agreement by either party, Sierra shall proceed to abandon Freight
Service in accordance with section 8.3. As used in this Section
8.2, the term "regularly use™ means revenue train operations for
either Freight Service or Tourist Service consisting of a minimum
of 40 freight cars per year, or 15,000 passengers per year
(beginning with the third year following the effective date of this
agreement), as applicable.

8.2.1. The parties recognize that there are currently little or no
revenue train operations on the Freight Easement Property
or Railroad Facilities and that it may take time for Sierra to
develop such operations, if they can be developed. The
Commission thus agrees that it shall not terminate this
agreement due to the lack of any such revenue train
operations for a period of three years from the effective
date of this agreement.

8.2.2. The Commission also agrees that it shall not terminate this
agreement due to Sierra’s failure to use the rights herein
granted with respect to any segment of the Freight
Easement Property or Railroad Facilities that is necessary
to support any Freight Service or Tourist Service over any
regularly-used portion of the Freight Easement Property
north of any unused segment.

Abandonment.

8.3.1. Sierra may at any time, in its sole and absolute discretion,
immediately and without any liability to the Commission:
(a) abandon Tourist Service over all or such portion of the
Property as Sierra deems appropriate, and (b) seek STB
approval to abandon Freight Service over all or such
portion of the Property as Sierra deems appropriate. In the
event that Sierra seeks to abandon Freight Service, Sierra
shall provide the Commission with 90 days advance notice
of Sierra’s intention and shall, at no cost to Sierra,
cooperate with the Commission’s efforts to take upon itself
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8.4.

8.5.

all Freight Service operations relating to the Property, to
appoint another person or entity to do so, or to rail bank
any portion of the Property as to which Sierra intends to
abandon Freight Service. Nothing in this agreement is
intended by the parties to limit these rights on the part of
Sierra and the Commission agrees that it will cooperate
with Sierra in Sierra’s efforts to so abandon any Tourist
Service or Freight Service.

8.3.2. Any abandonment proceedings instituted by Sierra shall
comply with the abandonment provisions set forth in the
Freight Easement, including the railbanking/OFA
provisions thereof.

8.3.3. To the extent that Sierra abandons Freight Service over all
or any part of the Freight Easement Property or Railroad
Facilities, this agreement and any other rights and
obligations of Sierra to the Commission, shall, at the time
of consummation of such abandonment, terminate with
respect to any abandoned portions of the Freight Easement
Property and Railroad Facilities. Upon the effective date of
such abandonment, Sierra shall, if so requested by the
Commission, (i) assign to the Commission any Sierra
Agreements affecting the abandoned portions of the Freight
Easement Property and Railroad Facilities, (ii) quitclaim
the abandoned portion of the Freight Easement to the
Commission, and (iii) execute any additional documents
reasonably necessary to effectuate the purpose and intent of
this agreement.

All obligations incurred by the parties prior to the termination of
this agreement shall be preserved until satisfied. Notwithstanding
the foregoing, if Sierra terminates this agreement as to any portion
of the Freight Easement Property or Railroad Facilities after
damage to the same by any third party, or because the cost to
maintain, repair, or replace the same is not economical, Sierra shall
thereafter have no liability to the Commission for the cost to
perform any related obligations.

Upon the effective date of termination of this agreement, Sierra
shall, if so requested by the Commission, (i) assign to the
Commission all Sierra Agreements, (ii) quitclaim the Freight
Easement to the Commission, and (iii) execute any additional
documents reasonably necessary to effectuate the purpose and
intent of this agreement.
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Insurance. Sierra and the Commission shall obtain the insurance set forth
below, to be kept in force during the life of this agreement. All insurance
policies must be written by a reputable insurance company reasonably
acceptable to the Commission, or with a current Best's Insurance Guide
Rating of A- and Class VII or better, and authorized to do business in
California. The limits of insurance coverage required under this section
shall be increased every five years during the term hereof and any
extended term based on any increases or decreases in the Producer Price
Index, or any successor index.

9.1.

Sierra Insurance: Sierra shall, at its own cost and expense, provide

and procure Commercial General Liability (“CGL”) and, as
applicable, Workman’s Compensation or Federal Employer’s
Liability Act (“FELA”), insurance.

9.1.1.

9.1.2.

The CGL insurance policy providing bodily injury,
including death, personal injury and property damage
coverage shall have a limit of not less than $25 million
each occurrence and an aggregate limit of not less than $50
million. The self-insured retention may not exceed
$100,000 (as that value is periodically adjusted by the
Consumer Price Index from and after the effective date of
this agreement).) The CGL insurance policy must be
written on ISO occurrence form CG 00 01 12 04 or a
substitute form providing reasonably equivalent coverage.
This insurance shall contain broad form contractual liability
covering the indemnity provisions contained in this
agreement, coverage for railroad operations, and coverage
for construction or demolition work on or near railroad
tracks. Prior to the execution of this agreement, Sierra shall
provide the Commission with a certificate of insurance on a
standard ACORD form, or other form reasonably
acceptable to the Commission, substantiating the required
coverages and limits set forth herein. Upon request by the
Commission, Sierra shall immediately furnish a complete
copy of any policy required hereunder, including all
endorsements, with said copy certified by the insurance
company to be a true and correct copy of the original

policy.

The CGL insurance policy must include the Commission as
an *“additional insured” (using 1SO Additional Insured
Endorsement CG 20 26 or a substitute form reasonably
acceptable to the Commission providing reasonably
equivalent coverage).
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9.1.3.

9.14.

9.15.

Required Provisions: The CGL insurance policy shall
contain, or be endorsed to contain, the following
provisions:

9.1.3.1. For any claims related to this agreement, Sierra’s
insurance coverage shall be primary insurance as
respects the Commission, its directors, officers,
employees, and agents and any insurance or self-
insurance maintained by the Commission, its
directors, officers, employees, or agents, shall be in
excess of Sierra’s insurance and shall not
contribute to it. However, this section shall not
apply to any claims that result from the sole
negligence or willful misconduct of the
Commission or its officers, directors, employees,
agents, or invitees; as to any such claim, the
Commission’s insurance shall be primary and any
insurance or self-insurance maintained by Sierra,
its directors, officers, employees, or agents, shall
be in excess of Commission’s insurance and shall
not contribute to it.

9.1.3.2. Any failure by Sierra to comply with reporting or
other provisions of the policies, including breaches
of warranties, shall not affect coverage provided to
the Commission, its directors, officers, employees,
or agents.

9.1.3.3. Sierra’s insurance shall apply separately to each
insured against whom claim is made or suit is
brought, except with respect to the limits of the
insurer’s liability.

9.1.3.4. Each insurance policy required by this agreement
shall be endorsed to state that coverage shall not be
suspended, voided, canceled, reduced in coverage
or in limits except after 30 days’ prior written
notice by certified mail, return receipt requested,
has been given to the Commission.

Workers’ Compensation or FELA insurance shall cover
any statutory liability as determined to be applicable by the
compensation laws of the State of California or FELA, as
applicable, with a limit of at least $1 million.

The fact that insurance is obtained by Sierra or by the
Commission on behalf of Sierra will not be deemed to
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9.2.

release or diminish Sierra’s liability, including liability
under the indemnity provisions of this agreement. Damages
recoverable by the Commission from Sierra or any third
party will not be limited by the amount of the required
insurance coverage.

Commission Insurance: The Commission shall, at its own cost and

expense, provide and procure such Commercial General Liability
(“CGL”) and Workman’s Compensation insurance as it deems
necessary to cover its obligations under this agreement.

Notices. All correspondence, notices, and other papers shall be delivered
either in person or by certified or registered mail, postage prepaid, to the
parties hereto at the following addresses:

If to Sierra: President
Sierra Northern Railway
341 Industrial Way
Woodland, CA 95616
Fax: 530-666-2919

If to Commission: Executive Director
Santa Cruz County Regional Transportation
Commission
1523 Pacific Avenue
Santa Cruz, CA 95060
Fax: 831-460-3215

Coordination Committee

11.1.

In order to ensure the safety and efficiency of all operations on the
Property, the parties shall establish a Coordination Committee.
The Coordination Committee shall be composed of two
representatives from each party (and any other persons or entities
as the parties may mutually agree) and shall (a) serve as a forum to
coordinate the parties’ activities and resolve questions or disputes
(but only to the extent the parties’ representatives have been so
authorized), and (b) be responsible to make recommendations to
the parties. The Coordination Committee shall meet on a regular
schedule to be determined by the parties, but may be convened for
special meetings by either party upon 10 days written notice to the
other party. Following each meeting, the Coordination Committee
shall deliver written minutes of such meeting to Sierra and the
Commission.

Claims and Liens for Labor and Material
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12.1.

Sierra agrees to pay in full for all materials joined or affixed to the
Property, to pay in full all persons who perform labor upon the
Property, and not to permit or suffer any mechanic’s or
materialman’s lien of any kind or nature to be enforced against the
Property, as to any work done or materials furnished thereon by
Sierra or at Sierra’s request. Sierra shall indemnify, hold harmless
and defend Commission (with counsel reasonably acceptable to
Commission) against and from any and all liens, claims, demands,
costs and expenses of whatsoever nature in any way connected
with or growing out of such work done, labor performed or
materials furnished.

Property Taxes

13.1.

So far as it lawfully may do so, the Commission shall assume,
bear, and pay all property and other taxes and assessments of
whatsoever nature or kind (whether general, local, or special)
levied or assessed upon or against the Property, excepting taxes
levied upon and against any Freight Easement Property or Railroad
Facilities. Sierra shall assume, bear, and pay all property and other
taxes and assessments of whatsoever nature or kind (whether
general, local, or special) levied or assessed upon or against any
Freight Easement Property or Railroad Facilities, including
possessory interest taxes under California Revenue and Taxation
Code section 107 et seq., unless applicable law otherwise excuses
payment of taxes due to the Commission’s ownership of the
Property, the Freight Easement Property, or the Railroad Facilities.

Indemnity

14.1.

14.2.

Sierra shall indemnify, defend and hold harmless the Commission
from any Loss which is due to or arises from: (a) Sierra’s
operation, maintenance, repair, or use of the Freight Easement
Property, Railroad Facilities, any appurtenances thereto, or any
part thereof; (b) Sierra’s provision of Freight Service or Tourist
Service; or (c) Sierra’s failure to comply with or perform any of
the terms and conditions set forth in this agreement; except to the
extent that the Loss is caused by the sole negligence or willful
misconduct of the Commission, its officers, agents, or employees,
or a breach of an express material warranty of the Commission.
The provisions of this section shall survive the termination or
expiration of the term of this agreement.

The Commission shall indemnify, defend and hold harmless Sierra
from any Loss which is due to or arises from the sole negligence or
willful misconduct of the Commission, its officers, agents,
employees, and contractors. For purposes of this Section 14.2 only,
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the term "Loss" is limited to any loss, damage, claim, demand,
action, cause of action, penalty, fine, payment, cost, liability, or
expense of whatsoever nature, including court costs and reasonable
attorneys’ fees, resulting from or related to: (a) any injury to or
death of any person, including officers, agents, and employees of
the Commission or Sierra; or (b) damage to or loss or destruction
of Sierra's equipment, rolling stock and any items being
transported on behalf of Sierra’s customers. Any Loss related to
damage to or destruction of the Freight Easement Property or
Railroad Facilities is subject to the provisions of Section 2.7. The
provisions of this sectionshall survive the termination or
expiration of the term of this agreement.

Removal of Sierra Equipment, Personnel, and Property upon
Termination of Agreement. Prior to, or upon, the termination of this
agreement, Sierra shall, at its sole expense, remove its equipment,
personnel, and other property from the Freight Easement Property and
Railroad Facilities and shall restore, to the Commission’s reasonable
satisfaction, such portions of the Freight Easement Property and Railroad
Facilities used by Sierra to as good a condition as they were in at the
beginning of this agreement or after the completion of rehabilitation and
repairs by the Commission, including the projects specified in Section 5.1,
excepting normal wear and tear. If Sierra fails to do the foregoing, the
Commission may do such work at the cost and expense of Sierra. Sierra
may not remove any property, including the Railroad Facilities, that is or
becomes the property of the Commission under this agreement.

Hazardous Substances and Wastes

16.1. Sierra shall not be liable or responsible for any Hazardous
Materials present on, in, or under the Property, or other problems
relating to the Property, prior to December 31, 2009, which is the
commencement date of its operations under its lease agreement
with Union Pacific Railroad, except to the extent Sierra's activities
exacerbate the contamination of any such pre-existing Hazardous
Materials.

16.2. Sierra shall comply with all applicable laws in its occupancy,
operation, and maintenance of the Freight Easement Property and
Railroad Facilities. Without first obtaining the Commission's
written permission (which may be withheld in the Commission’s
sole reasonable discretion), Sierra shall not treat or dispose of
Hazardous Materials on the Freight Easement Property or Railroad
Facilities. Sierra shall not release any Hazardous Materials on or at
the Freight Easement Property or Railroad Facilities, including
through any drainage or sewer systems. Sierra assumes all
responsibility for the investigation and cleanup of any such release
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16.3.

16.4.

16.5.

or exacerbation by Sierra and shall indemnify, defend, and hold
harmless the Commission and its property, its officers, agents, and
employees, for all costs, including reasonable environmental
consultant and reasonable attorneys’ fees, and claims resulting
from or associated with any such release or exacerbation by Sierra.
Sierra shall assume all responsibility for and shall indemnify,
defend, and hold harmless Commission against all costs and claims
associated with a release or leak of Hazardous Materials, or
exacerbation of pre-existing Hazardous Materials, occurring
between December 31, 2009, and the expiration or sooner
termination of this agreement, and related to Sierra’s use of the
Freight Easement Property and Railroad Facilities, unless such
event was caused by the sole negligence or willful misconduct of
the Commission, its officers, employees, or agents.

Sierra shall not install any above-ground or underground storage
tanks without the Commission’s prior written consent, which
consent may be granted or withheld in Commission’s sole and
absolute discretion. If such consent is granted, Sierra shall obtain
any necessary permits, notify the proper authorities, and provide
the Commission with copies of any such permits and notifications.
Sierra shall assume all responsibility for and shall indemnify,
defend, and hold harmless the Commission against all costs and
claims associated with a release or leak of the contents of any such
tank occurring between December 31, 2009, and the expiration or
termination of this agreement, unless such event was caused by the
sole negligence or willful misconduct of the Commission, its
officers, employees, or agents.

The Commission understands and acknowledges that the regular
operation and maintenance of railroad equipment and tracks
involve the storage, use, and release of de minimus amounts of
Hazardous Materials, including petroleum products, creosote, and
chromated copper arsenate. The Commission agrees that Sierra
shall not be liable or responsible for the de minimus release of any
such Hazardous Materials, unless (i) such release violates
applicable law, or (ii) the Commission is otherwise entitled to
defense and indemnity under Section 14.1.

If Sierra knows, or has reasonable cause to believe, that any
Hazardous Materials have come to be located under or about the
Freight Easement Property or Railroad Facilities, other than as
specifically provided herein or as previously consented to in
writing by the Commission, Sierra shall immediately give the
Commission written notice thereof, together with a copy of any
statement, report, notice, registration, application, permit, business
plan, license, claim, action, or proceeding given to or received
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from any governmental authority or private party concerning the
presence, spill, release, discharge of, or exposure to, such
Hazardous Materials.

16.6. This Section 16 shall continue in full force and effect regardless of
whether this agreement is terminated pursuant to any other
provision or the Freight Easement Property and Railroad Facilities
are abandoned and vacated by Sierra.

Trespassers and Dangerous Conditions. Sierra shall not be required to
take any action or incur any expense (including posting signage or
warnings, providing fencing or other security) as to or against trespassers
on the Property, or invitees of the Commission, other than to promptly
notify local law enforcement and the Commission concerning any
trespassers observed on the Property by Sierra personnel. If Sierra
becomes aware of any dangerous conditions on or about the Property,
Sierra shall promptly notify the Commission of such conditions.

Waivers. The failure of either party hereto to enforce any of the
provisions of this agreement, or to enforce any right or option which is
herein provided, shall in no way be construed to be a waiver of such
provision(s) as to the future, nor in any way to affect the validity of this
agreement or any part hereof, or the right of either party to thereafter
enforce each and every such provision and to exercise any such right or
option. No waiver of any breach of this agreement shall be held to be a
waiver of any other or subsequent breach.

Consent. Unless expressly provided to the contrary elsewhere in this
agreement, whenever the consent, approval, judgment, or determination
(collectively, “consent”) of a party is required or permitted under this
agreement, the consenting party shall exercise good faith and reasonable
judgment in granting or withholding such consent. No party may
unreasonably withhold or delay its consent; consent shall be deemed to
have been withheld if a party fails to consent to the other party within 30
days of having been given written notice of the other party’s intention to
take any action as to which consent is required or permitted.

Non-binding Mediation

20.1. If at any time a question or controversy shall arise between the
parties hereto in connection with this agreement and upon which
the parties cannot agree, such question or controversy shall be
submitted to a single mediator within 20 days after written notice
by one party to the other party of its desire for mediation. The
parties shall in good faith consult to select a mutually acceptable
mediator. The mediator so selected shall be a person with at least
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one-year of exposure to the concepts of railroad operations and
maintenance.

20.2.  Upon selection of the mediator, said mediator shall with reasonable
diligence determine the questions as disclosed in said notice of
demand for mediation and shall give both parties reasonable notice
of the time and place of any mediation. Until the completion of
mediation, performance under the agreement shall continue in the
manner and form existing prior to the rise of such question.

20.3. The compensation, cost, and expenses of the mediator shall be paid
in equal shares by the parties.

Entire Agreement. This document, and the exhibits attached hereto,
constitute the entire agreement between the parties, all oral agreements
being merged herein, and supersedes all prior representations, agreements,
arrangements, understandings, or undertakings, whether oral or written,
between or among the parties relating to the subject matter of this
agreement that are not fully expressed herein.

Modification to Agreement. The provisions of this agreement may be
modified at any time by agreement of the parties hereto, provided such
modification is in writing and signed by all parties to this agreement. Any
agreement made after the date of this agreement and related to the subject
matter contained herein shall be ineffective to modify this agreement in
any respect unless in writing and signed.

No Assignment Absent Consent. Except as specifically provided in this
agreement, Sierra shall not assign this agreement, in whole or in part, or
any rights herein granted, without the Commission’s prior written consent.

Successors and Assigns. Subject to the provisions of Section 23, this
agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs, executors, administrators, successors, and
assigns.

Venue and Choice of Law

25.1. Any and all disputes, controversies, or claims arising out of,
relating to, or in connection with this agreement shall be instituted
and maintained in a competent court in San Francisco County,
California and the parties hereby consent to the jurisdiction of any
such court and to service of process by any means authorized
under California law.

25.2. This agreement shall be governed, construed, and enforced in
accordance with the laws of the State of California, without
reference to its conflicts of laws provisions. The prevailing party in
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any claim or action arising out of or connected with this agreement
shall be entitled to recover all reasonable attorneys’ fees and
related costs, in addition to any other relief that may be awarded by
any court or other tribunal of competent jurisdiction.

Acts of God and Other Disruptions of Service. Neither party shall be
deemed to be in default of this agreement if any failure to meet any
condition or to perform any obligation or provision hereof is caused by, a
result of, or due to strikes, insurrections, acts of God, or any other causes
beyond the party’s control; provided, however, that performance shall
only be excused for as long as the disruption persists.

Miscellaneous

27.1.

27.2.

27.3.

27.4.

In the event that any of the provisions of this agreement are held
by a court or other tribunal of competent jurisdiction to be invalid
or unenforceable, the remaining portions hereof shall remain in full
force and effect and any invalid or unenforceable provisions shall
be enforced to the maximum extent possible so as to effect the
intent of the parties and shall be reformed to the extent necessary
to make such provisions valid and enforceable. Without limiting
the generality of the foregoing, if the requirement in Section 5.2
that Sierra comply with applicable bridge safety management
program regulations (under Public Law 110-432, Section 417) is
held to be a non-delegable duty of the Commission, the
Commission may, at its option, (i) undertake this obligation and
charge Sierra for the cost thereof, or (ii) terminate this agreement.

Each party has participated in negotiating and drafting this
agreement so if an ambiguity or a question of intent or
interpretation arises, this agreement is to be construed as if the
parties had drafted it jointly, as opposed to being construed against
a party because it was responsible for drafting one or more
provisions of this agreement.

Each party acknowledges that the officer executing this agreement
has the authority to enter into this agreement on behalf of the party
and in so doing is authorized to bind the party on whose behalf he
IS signing, to the terms and conditions of this agreement.

This agreement may be executed in one or more counterparts and
by facsimile signature, each of which shall be deemed an original,
but all of which together constitute one and the same instrument.
Each party shall deposit the executed agreement into escrow with
instructions to deliver the agreement upon close of escrow under
the Purchase and Sale Agreement.

31

Administration & Coordination Agreement



In witness whereof, the parties hereto have caused this agreement to be
executed as of the date first herein written.

SIERRA NORTHERN RAILWAY SANTA CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION

By: By:
David Magaw George A. Dondero
President Executive Director

By its signature below, Sierra Railroad Company, a California corporation,
acknowledges that it is the parent company of Sierra Northern Railway and agrees
to be bound by the terms and conditions of this agreement as if it were a party,
except for such terms and conditions that relate to Sierra Northern Railway’s
obligations to provide common carrier freight rail service.

SIERRA RAILROAD COMPANY

By:
Mike Hart, President
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ta Cruz Branch e List of Agreeme  to be Assigned |EXhibit C
MECT AUDIT FOLDER FILENET LEG STAT PARTY NAME PURPOSE MANAGER COUNTY ary ST SUBDV MP START ANNUAL AMT
57497|5091557 | 83409248|Active |CAPITOLA, CITY OF Crossing - Public Roadway Paul G. Farrell _ [Santa Cruz__CAPITOLA CcA $ |
-57879{5095809 83507962 |Active CAPITOLA, CITY OF Easement - Roadway Paul G. Farrell IsantaCruz  [CAPITOLA CA $
595115108176 83747796 |Active COAST DAIRIE & LAND CO. Crossing - Private Roadway Joan M. Preble Santa Cruz DAVENPORT CA $
65104 |SPA7491 853372301Active SANTA CRUZ COUNTY OF Warning Devices - Public Roadway Paul G. Farrell Monterey APTOS CA 112.8[$
114595| 211721} 76287|138604735|Active SANTA CRUZ, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz  |SANTA CRUZ CA $
55249| 227449) 211468]114039215 |Active SANTA CRUZ, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz  [SANTA CRUZ CA |Santa Cruz Sub. 20.78:$
355250| 227485| 211469{114212611|Active SANTA CRUZ, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz  |SANTA CRUZ CA !Santa Cruz Sub. 20.75 50
355251| 228377| 211470)114675818|Active SANTA CRUZ, CITY OF Crossing - Public Roadway Pauyl G. Farrell Santa Cruz  |[SANTA CRUZ CA |Santa Cruz Sub. 19.02|$
366949 231783] 223078|117905095 |Active MONTEREY COUNTY Warning Devices - Public Roadway Paul G. Farrell Monterey WATSONVILLE JCT CA |Santa Cruz Sub. 1.12:$
367395 231857| 223367|117989761 Active RMC PACIFIC MATERIALS Track Dan L. Zack Santa Cruz DAVENPORT CA $
589438| 244025| 207714}154264038|Active CEMEX Industrial Track Agreement w/o Maint Chg Dan L. Zack Santa Cruz  |DAVENPORT CA |Santa Cruz ind Lead 3183
590096| 242123 232126|152672B00}Active SANTA CRUZ, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz  |SANTA CRUZ CA [Santa Cruz Lead 22.093%
446570 S017462 79955856

Santa Cruz County of

Page 2 0f 2
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Contract No. |EXhibit D

CONTRACTOR’S RIGHT OF ENTRY AND INDEMNITY AGREEMENT

This contractor’s right of entry and indemnity agreement is dated
2010 and is between Sierra Northern Railway, a California Corporation
(“Railroad”) and (“Contractor”).

Contractor has requested that Railroad permit Contractor to enter upon property
used by Railroad in order to permit Contractor to conduct certain work on, under,
adjacent to, or related to such property. Railroad is agreeable thereto subject to
the terms and conditions set forth in this agreement.

The parties therefore agree as follows:

1. Definitions

1.1  The term “Applicable Law” is defined as the applicable rules and
regulations of the Federal Railroad Administration, the California
Public Utilities Commission, and any other statewide or federal
governmental agency with general jurisdiction over railroad
operations or operations on, under, or adjacent to railroad property.

1.2 The term “Contractor” is defined as Contractor and includes its
directors, officers, employees, agents, parents, subsidiaries,
affiliates, commonly controlled entities, subcontractors, any other
related persons and entities, and all others acting under its or their
authority.

1.3 The terms “include”, “includes”, and “including” are to be read as
if they were followed by the phrase “without limitation.”

1.4 The term “Railroad” is defined in the introductory paragraphs of
this agreement and includes its directors, officers, employees,
agents, parents, subsidiaries, affiliates, commonly controlled
entities, any other related persons and entities, and all others acting
under its or their authority.

15 The term “Railroad Representative” is defined as Railroad’s
General Manager or Track and Maintenance Manager, as
appropriate.

1.6 The term “Railroad’s Right-of-Way” is defined as all real and
personal property within 10 feet of the centerline of any track on
the portion of the Santa Cruz Branch railroad line right-of-way,
including all improvements thereto, purchased from the Union
Pacific Railroad Company by the Santa Cruz County Regional
Transportation Commission (the “Commission”), except where
roadways, buildings, or property boundary lines reduce such
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distance to less than 10 feet and except for any retained rights and
personal property described in the , 2010 Administration,
Coordination, and License agreement between Sierra and the
Commission. Railroad's Right-of-Way is depicted on Exhibit A
attached hereto.

1.7  The term “Work” is defined as all work, activities, and services to
be performed by Contractor on, under, adjacent to, or relating to
the Property including the following:

Right Granted; Purpose. Railroad hereby grants Contractor the right,
upon the terms, provisions, and conditions set forth in this agreement, to
enter upon, have ingress to, and egress from, the Railroad’s Right-of-Way
for the purpose of performing the Work described herein.

Terms and Conditions contained in Exhibits B and B-1. The terms and
conditions contained in Exhibits B and B-1 hereto are hereby made a part
of this agreement.

All Expenses to be Borne by Contractor; Railroad Representative.
Contractor shall bear any and all costs and expenses associated with
Contractor’s Work and any and all costs and expenses incurred by
Railroad caused by or related to Contractor’s Work. Contractor shall
perform all Work on the Railroad’s Right-of-Way in a manner that is
reasonably satisfactory to the Railroad Representative.

Term, Termination. The grant of right herein made to Contractor shall
commence on the date first set forth above and shall continue until
, unless sooner terminated as herein provided, or
until such time as Contractor has completed its Work on the Railroad’s
Right-of-Way, whichever is earlier. Contractor agrees to notify the
Railroad Representative in writing when it has completed its Work on the
Railroad’s Right-of-Way.

License and other fees. As compensation to Railroad for the rights herein
granted and for Railroad’s administrative and other costs, Contractor
agrees to pay Railroad the amount of $2,500 as a license fee. The license
fee shall be payable upon execution of this agreement and the
effectiveness of this agreement is contingent upon Conractor’s payment of
such license fee. Such license fee shall be in addition to any flagging,
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switching, or other costs or expenses payable by Contractor under the
terms of this agreement.

Certificate of Insurance

7.1  Before commencing any Work, Contractor will provide Railroad
with a certificate issued by its insurance carrier providing the
insurance coverage required pursuant to Exhibit B-1 of this
agreement.

7.2  Contractor warrants that this agreement has been thoroughly
reviewed by its insurance agents and brokers and that such agents
and brokers have been instructed to procure insurance coverage
and an endorsement as required herein.

7.3 Allinsurance correspondence shall be directed to: President, Sierra
Northern Railway, 341 Industrial Way, Woodland, California
95776; telephone number (530) 666-9646.

Enforceability; Choice of Law; Choice of Forum

8.1 Any and all disputes, controversies, or claims arising out of,
relating to, or in connection with this agreement shall be instituted
and maintained in a competent court in the City and County of San
Francisco, California and the parties hereby consent to the
jurisdiction of any such court and to service of process by any
means authorized under California law.

8.2  This agreement shall be governed, construed, and enforced in
accordance with the laws of the State of California, without
reference to its conflicts of laws provisions. The prevailing party in
any claim or action arising out of or connected with this agreement
shall be entitled to recover all reasonable attorneys’ fees and
related costs, in addition to any other relief that may be awarded
by any court or other tribunal of competent jurisdiction.

Payment of Fees, Bills: Construction Contracts Only. Contractor
agrees to pay to Railroad, at the time of Contractor’s signing of this
agreement, an advance against fees and costs to be incurred by Contractor
for Railroad’s services in accordance with this agreement in an amount
equal to 1% of (i) the total amount of the contract between Contractor and
the Commission (if the contract is payable on a lump sum basis), or (ii) the
Commission’s budgeted amount (if the contract is payable on a time and
materials basis). Contractor authorizes Railroad to use such funds from
time to time to pay for Railroad’s services in accordance with this
agreement. Any funds remaining after the completion of all Work and of
all of Railroad’s services rendered in accordance with this agreement shall

3
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be returned to Contractor. Contractor shall not be entitled to any interest
on such funds while held by Railroad. If the reasonable cost of Railroad’s
services exceeds the 1% advance paid under this section, Contractor shall
pay Railroad’s invoices for such services in arrears on a monthly basis.
This Section 9 applies to rights of entry issued for construction purposes
only.

Notices. Each notice given pursuant to this agreement shall be effective
when delivered by hand or upon mailing by certified or registered mail,
postage prepaid, to the party for whom it is intended at the address set
forth below or such other address as may be specified from time to time in
writing by one party to the other.

To Railroad:

Sierra Northern Railway
Attn: President

341 Industrial Way
Woodland, CA 95776-6012
Telephone 530-666-9646
Facimile 530-666-2919

To Contractor:

Miscellaneous.

11.1 In the event that any of the provisions of this agreement are held
by a court or other tribunal of competent jurisdiction to be invalid
or unenforceable, the remaining portions hereof shall remain in full
force and effect and any invalid or unenforceable provisions shall
be enforced to the maximum extent possible so as to effect the
intent of the parties and shall be reformed to the extent necessary
to make such provisions valid and enforceable.

11.2  Each party acknowledges that the officer executing this agreement
has the authority to enter into this agreement on behalf of the party
and in so doing is authorized to bind the party on whose behalf he
is signing, to the terms and conditions of this agreement.

4
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11.3  This agreement may be executed in one or more counterparts and
by facsimile signature, each of which shall be deemed an original,
but all of which together constitute one and the same instrument.

In witness whereof, the parties hereto have caused this agreement to be
executed as of the date first herein written.

Sierra Northern Railway

By:

President
Contractor
By:
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EXHIBIT B

GENERAL PROVISIONS FOR CONTRACTOR’S RIGHT OF ENTRY AND INDEMNITY

AGREEMENT

1. Notice of Commencement of Work; Flagging.

11

1.2

1.3

Contractor agrees to notify the Railroad Representative at least 48 hours in advance of
Contractor commencing its Work and at least 24 hours in advance of the proposed
performance of any Work in which any person or equipment will be on Railroad’s Right-
of-Way, or will be near enough to any railroad track that any equipment extension
(including a crane boom) will encroach on Railroad’s Right-of-Way. If an emergency
should arise requiring immediate attention, Contractor shall provide as much notice as
practicable to Railroad before commencing any Work.

Upon receipt of such notice, the Railroad Representative will determine in its reasonable
discretion, and will inform Contractor, whether one or more flagmen will need to be
present and whether Contractor will need to implement any special protective or safety
measures. Any flagman or other special protective or safety measures shall, at Railroad’s
reasonable discretion, be performed by Railroad at Contractor’s sole cost and expense
with the understanding that Railroad’s provision of any such flagging or other services
shall not relieve Contractor of any of its responsibilities or liabilities set forth in this
agreement. Flagging costs are billed in hourly increments at $75 per hour per flagman for
regular working hours, and $112.50 per hour, per flagman, for overtime hours, holidays,
and weekends, or such higher rate as may be in effect at the time of the flagging;
provided that rate increases from the date of the Administration and Coordination
Agreement shall not exceed increases in the United States Department of Labor's Bureau
of Labor Statistics Consumer Price Index, All Urban Consumers, All Items, San
Francisco-Oakland-San Jose, CA.

The flagging requirements of this agreement shall apply only on days when Railroad has
scheduled train movements and then only to those areas of the Railroad’s Right-of-Way
on which the train movements are scheduled to occur. Otherwise, Contractor may
establish working limits for its construction activities pursuant to any means permissible
under the provisions of 49 CFR 214.319.

2. Limitation and Subordination of Rights Granted

2.1

2.2

The foregoing grant of right is subject and subordinate to any prior and continuing right
and obligation of Railroad to use and maintain all or some portion of the Railroad’s
Right-of-Way, including the right and power of Railroad to construct, maintain, repair,
renew, use, operate, change, modify, or relocate railroad tracks, signals, communications
equipment and lines, and other railroad facilities upon, along, or across any or all parts of
Railroad’s Right-of-Way, all or any of which may be freely done at any time or times by
Railroad without liability to Contractor or to any other party for compensation or
damages.

The foregoing grant is also subject to all outstanding superior rights (including those in
favor of licensees and lessees of the Railroad’s Right-of-Way, and others) and the right
of Railroad to renew and extend the same, and is made without covenant of title or for
quiet enjoyment.

3. No Interference with Railroad’s Operations. Subject to the terms and conditions of the
Administration and Coordination Agreement, no Work performed by Contractor shall cause any
material interference with Railroad’s ability to fufill its rights and obligations under the
Administration and Coordination Agreement and federal law, unless specifically permitted under
this agreement, or the Administration and Coordination Agreement, or specifically authorized in
writing, in advance, by the Railroad Representative. Nothing shall be done or suffered to be done
by Contractor at any time that would in any manner impair the safety thereof. When not in use,
Contractor’s machinery and materials shall be kept clear of Railroad’s Right-of-Way.

Exhibit A
Page 1 of 4
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Permits. Prior to beginning any Work, Contractor, at its sole cost and expense, shall obtain all
necessary permits to perform any Work contemplated by this agreement.

Mechanic’s Liens. Contractor shall pay in full all persons who perform labor or provide materials
for the Work to be performed by Contractor. Contractor shall not permit or suffer any mechanic’s
or materialman’s liens of any kind or nature to be enforced against the Railroad’s Right-of-Way or
against any property of Railroad. Contractor shall indemnify and hold harmless Railroad from and
against any and all liens, claims, demands, costs, and expenses of whatsoever nature in any way
connected with, or growing out of, such Work done, labor performed, or materials furnished.

Compliance with Laws. In the prosecution of the Work covered by this agreement, Contractor
shall comply with all applicable federal, state, and local laws, regulations, and enactments affecting
the Work. Contractor shall use only such methods as are consistent with safety, both as concerns
Contractor, Contractor’s agents and employees, the Railroad’s Right-of-Way, the officers, agents,
employees, and property of Railroad, and the public in general. Contractor (without limiting the
generality of the foregoing) shall comply with all applicable state and federal occupation safety
and health acts and regulations. All Federal Railroad Administration regulations shall be followed
when Work is performed on the Railroad’s Right-of-Way. If any failure by Contractor to comply
with any such laws, regulations, and enactments results in any fine, penalty, cost, or charge being
assessed, imposed, or charged against Railroad, Contractor shall reimburse and indemnify Railroad
for any such fine, penalty, cost, or charge, including attorney’s fees and court costs and expenses.
Contractor further agrees, in the event of any such action and upon notice thereof being provided
by Railroad, to defend such action free of cost, charge, or expense to Railroad.

Safety Instructions. Safety of personnel, property, rail operations, and the public is of paramount
importance in the prosecution of the Work pursuant to this agreement. As reinforcement and in
furtherance of overall safety measures to be observed by Contractor (and not by way of limitation),
the following special safety rules shall be followed:

7.1 Contractor shall keep the job site free from safety and health hazards and ensure that any
person working on its behalf is competent and adequately trained in all safety and health
aspects of the job. Contractor shall have proper first aid supplies available on the job site
so that prompt first aid services can be provided to any person that may be injured on the
job site. Contractor shall promptly notify Railroad of any any hidden dangers discovered
by Contractor and of U.S. Occupational Safety and Health Administration reportable
injuries occurring to any person that may arise during the Work performed on the job
site. Contractor shall have a non-delegable duty to control its employees while they are
on the job site, on the Railroad’s Right-of-Way, or on any property of Railroad to be
certain they do not use, are not under the influence of, and do not have in their possession
any alcoholic beverage or illegally obtained drug, narcotic, or other similar or illegal
substance.

7.2 Contractor’s employees and agents shall be suitably dressed to perform their duties
safely and in a manner that will not interfere with their vision and hearing or their free
use of their hands and feet. Only waist length shirts with sleeves and trousers that cover
the entire leg are to be worn. If flare-legged trouser are worn, the trouser bottoms must be
tied to prevent catching. Contractor’s employees and agents should wear sturdy and
protective footwear. Such employees and agents shall not wear boots (other than work
boots), sandals, canvas-type shoes, or other shoes that have thin soles or heels that are
higher than normal. In addition, Contractor shall require its employees and agents to
wear personal protective equipment as specified by Railroad rules, regulations or by any
Railroad officials overlooking the Work at the job site. In particular, the protective
equipment to be worn shall be:

721 Protective head gear that meets American National Standard Z89.1, latest
revision. It is suggested that all hard-hats be affixed with Contractor’s or
subcontractor’s company logo or name.

7.2.2 Eye protection that meets American National Standard for occupational and
educational eye and face protection, Z87.1, latest revision. Additional eye
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7.3

7.4

7.5

7.6

Exhibit A
Page 30of 4

protection must be provided to meet specific job situations such as welding,
grinding, burning, etc.; and

7.2.3 Hearing protection which affords enough attenuation to give protection from
noise levels that will be occurring on the job site.

All heavy equipment provided or leased by Contractor shall be equipped with audible
back-up warning devices. If in the opinion of the Railroad Representative any of
Contractor’s or any of Contractor’s subcontractor’s equipment is unsafe for use on the
Railroad’s right-of-way, Contractor, at the request of the Railroad Representative, shall
remove such equipment from Railroad’s right-of-way.

If Contractor will or does have persons or equipment on Railroad’s Right-of-Way, then
Contractor’s employees who will be or are within such zone shall be trained in safety as
prescribed by the Federal Roadway Worker Protection clauses of the Code of Federal
Regulations (49 CFR 214 et seq.) prior to working within such limits and shall at all
times follow Railroad’s reasonable trackworker safety rules and procedures. If
Contractor’s employees have been trained by another common carrier railroad within one
year prior to their working on the Railroad’s Right-of-Way, only a refresher training will
be required on Railroad’s trackworker safety program and rules. Strict compliance with
Railroad’s trackworker safety program shall be required at all times and Contractor
agrees to indemnify and hold Railroad harmless from any fines or fees caused by
Contractor’s failure to comply at all times with Railroad’s trackworker safety program.

Contractor shall not cross the railroad tracks of Railroad with any vehicles except at
existing, open public or private crossings.

Contractor’s employees must be familiar with procedures to clear men and equipment
from any railroad track area for approaching trains. In addition, all applicable safety
procedures, including the following, shall be adhered to by all of Contractor’s
employees:

Always be on the alert for moving equipment while working near any railroad
tracks or facilities.

Do not step or walk on the top of the rail, frogs, switches, guard rails, or other
track components.

In passing around ends of standing railroad cars, engines, railroad machinery,
and other on-track equipment, leave at least one rail car length (50 feet)
between yourself and the end of the equipment.

Avoid walking or standing on railroad track at any time.

When it is necessary to walk or work on railroad track, always keep a sharp
lookout in both directions for approaching trains.

Before stepping or crossing railroad tracks, look in both directions first. The
same is true when walking around machinery and equipment on and about the
railroad tracks.

Do not sit on, lie under, or cross between railroad cars except as required in
performance of your duty, and only when railroad track and equipment are
under proper protection.

In multiple railroad track territory, do not stand on one railroad track while a
train is passing on another.

Warranty of Work
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8.1

8.2

Contractor warrants to Railroad for a period of one (1) year, or until Railroad no longer
conducts any railroad operations on the Railroad’s Right-of-Way, whichever is less, that
its Work (including all materials and workmanship) is new, of good quality, suitable for
its intended purpose, free from any faults and defects, and in accordance with any and all
applicable laws, rules, and regulations. Contractor shall promply either repair or replace,
at Railroad’s option and to Railroad’s reasonable satisfaction, all Work that Railroad
determines, in its reasonable discretion, to be defective in workmanship or materials
within the warranty period, ordinary wear and tear, and unusual abuse or neglect,
excepted, together with all other work or property which may be damaged or displaced in
so doing. All repairs or replacements shall have a warranty period equal to the original
warranty period as herein stated, dated from Railroad’s final acceptance of such repairs
or replacements.

This section 8 shall continue in full force and effect regardless of whether this agreement
is terminated pursuant to any other provision of this agreement.

9. Indemnity

9.1

9.2

9.3

94

9.5

As used in this section, the term “Railroad” is defined to include both Railroad and any
other railroad companies (including passenger or tourist railroads) using Railroad’s
Right-of-Wayat or near the location of Contractor’s Work and their respective officers,
agents, employees, and customers.

As used in this section, “Loss” is defined as any and all losses, damages, claims,
demands, actions, causes of action, penalties, fines, costs, and expenses of whatsoever
nature (including court costs and reasonable attorney’s fees) resulting from or related to
(a) Contractor’s Work; (b) any injury to or death of any person whomsoever (including
Railroad’s officers, agents, employees, customers, and passengers, Contractor’s officers,
agents, and employees, and any other persons or entities); and (c) any damage to or loss
or destruction of any property whatsoever (including Railroad’s Right-of-Way, any
adjacent property, Contractor’s property, Railroad’s property, the property of any
customers of Railroad, and any property in Railroad’s care or custody).

As a major inducement, and in consideration of the license and permission herein
granted, Contractor agrees to indemnify and hold harmless Railroad from any Loss
which is due to or arises from any cause associated either in whole or part, directly or
indirectly, with the Work performed under this agreement, with any breach of this
agreement, with any failure to observe the health and safety provisions herein, or with
any activity or omission arising out of the performance or nonperformance of this
agreement. However, Contractor shall not be required to indemnify Railroad when the
Loss is caused by the sole negligence or willful misconduct of Railroad.

Contractor accepts Railroad’s Right-of-Wayand all of Railroad’s property in its present
condition and hereby assumes the risk of any injury to or death of persons, and any
damage to or destruction of property, resulting from the condition of, or defects
anywhere in or upon, Railroad’s Right-of-Way or any of Railroad's property regardless
of whether such condition or defects are known or unknown, apparent or latent, and
regardless of whether such condition or defects exist at the commencement of this
agreement or at some later time.

This section 9 shall continue in full force and effect regardless of whether this agreement
is terminated pursuant to any other provision.

10. Restoration of Railroad’s Property. In the event Railroad or the Commission authorizes
Contractor to take down any fence or structure on Railroad’s Right-of-Way or of Railroad, or in
any manner move or disturb any of Railroad’s Right-of-Way or other property of Railroad in
connection with the Work, Contractor shall, as soon as possible and at Contractor's sole cost and
expense, restore such fence or structure or other property to the same condition as it was in before
it was taken down, moved, or disturbed and Contractor shall indemnify and hold harmless
Railroad, its officers, agents, and employees against and from any and all liability, loss, damages,
claims, demands, costs, and expenses of whatsoever nature, including court costs and reasonable

Exhibit A
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attorney’s fees, which may result from any injury to or death of any persons whomsoever, or any
damage to or loss or destruction of any property whatsoever, when such injury, death, damage,
loss, or destruction grows out of or arises from the taking down of any fence or the moving or
disturbance of any property. Railroad will not pay Contractor for any betterments or improvements
by Contractor of such fence or other property.

Hazardous Materials.

11.1 Contractor shall comply with all federal, state and local environmental laws and
regulations in its Work. Without first obtaining Railroad’s written permission (which
may be withheld in Railroad’s sole reasonable discretion), Contractor shall not treat or
dispose of Hazardous Materials on Railroad’s Right-of-Way. Contractor shall not release
any Hazardous Materials on or at Railroad’s Right-of-Way, including through any
drainage or sewer systems. Contractor assumes all responsibility for the investigation and
cleanup of any such release by Contractor and shall indemnify, defend, and hold
harmless Railroad and its property, its officers, agents, and employees for all costs,
including reasonable environmental consultant and reasonable attorneys’ fees, and claims
resulting from or associated with any such release by Contractor. Commencing upon the
effective date of this agreement and until Contractor has provided Railroad with the
required notice concerning Contractor’s completion of its Work, Contractor shall assume
all responsibility for and shall indemnify, defend, and hold harmless Railroad against all
costs and claims associated with a release or leak of Hazardous Materials related to
Contractor’s Work, unless such event was caused by the sole negligence or willful
misconduct of Railroad.

11.2 If Contractor knows, or has reasonable cause to believe, that any Hazardous Materials
have come to be located under or about the Railroad’s Right-of-Way, other than as
specifically provided herein or as previously consented to by Railroad, Contractor shall
immediately give Railroad written notice thereof, together with a copy of any statement,
report, notice, registration, application, permit, business plan, license, claim, action, or
proceeding given to or received from any governmental authority or private party
concerning the presence, spill, release, discharge of, or exposure to, such Hazardous
Materials.

11.3 This section 11 shall continue in full force and effect regardless of whether this
agreement is terminated pursuant to any other provision of this agreement.

Waiver of Breach. The waiver by Railroad of the breach of any condition, covenant, or agreement
herein contained to be kept, observed, and performed by Contractor shall in no way impair the
right of Railroad to avail itself of any subsequent breach thereof.

Assignment — Subcontracting. Contractor shall not assign, sublet, or subcontract this agreement
or any interest therein without Railroad’s or Commission’s prior written consent and any attempt to
so assign, sublet, or subcontract without such prior written consent shall be void. If Contractor
obtains such permission to subcontract all or any portion of the Work, Contractor is and shall
remain responsible for all Work of any such subcontractors and all Work of any such
subcontractors shall be governed by the terms of this agreement.

Page 5 of 4
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EXHIBIT B-1

CONTRACTOR’S RIGHT OF ENTRY AND INDEMNITY AGREEMENT
INSURANCE REQUIREMENTS

1. Contractor shall, at its own cost and expense, provide and procure Commercial General Liability
(“CGL”) insurance, Automobile Public Liability insurance, and, as applicable, Workman’s Compensation or
Federal Employers Liability Act (“FELA”) insurance.

1.1. The CGL insurance policy providing bodily injury, including death, personal injury and
property damage coverage shall have a limit of not less than $5 million each occurrence and an
aggregate limit of not less than $5 million. If the Commission requires higher insurance limits
from the licensee, such insurance limits shall apply to this agreement as well. The CGL insurance
policy must be written on 1SO occurrence form CG 00 01 12 04 or a substitute form providing
reasonably equivalent coverage. This insurance shall contain broad form contractual liability
covering the indemnity provisions contained in this agreement, and coverage for construction or
demolition work on or near railroad tracks. Contractor shall provide Railroad with a certificate of
such insurance prior to the execution of this agreement. Upon request by Railroad, Contractor shall
immediately furnish a complete copy of any policy required hereunder, including all endorsements,
with said copy certified by the insurance company to be a true and correct copy of the original

policy.

1.2. The CGL insurance policy must include Railroad and any other railroad users, including
any tourist or passenger railroads and their customers and passengers, as an “additional insured”
(using ISO Additional Insured Endorsement CG 20 26 or a substitute form providing reasonably
equivalent coverage).

1.3. The CGL insurance policy shall contain, or be endorsed to contain, the following
additional provisions:

1.3.1. For any claims that result from the misconduct or negligence of Contractor or
its officers, directors, employees, agents, or invitees, Contractor’s insurance shall be
primary and any insurance or self-insurance maintained by Railroad, its directors,
officers, employees, or agents, shall be in excess of Contractor’s insurance and shall not
contribute to it.

1.3.2.  Any failure by Contractor to comply with reporting or other provisions of the
policies, including breaches of warranties, shall not affect coverage provided to Railroad,
its directors, officers, employees, or agents.

1.3.3.  Contractor’s insurance shall apply separately to each insured against whom
claim is made or suit is brought, except with respect to the limits of the insurer’s liability.

1.3.4. Each insurance policy required by this agreement shall be endorsed to state that
coverage shall not be suspended, voided, canceled, reduced in coverage or in limits
except after 30 days’ prior written notice by certified mail, return receipt requested, has
been given to Railroad.

1.4. Automobile Public Liability insurance providing bodily injury and property damage
coverage with a combined single limit of at least $1,000,000 each occurrence or claim. This
insurance shall provide contractual liability covering all motor vehicles including hired and non-
owned and mobile equipment to the extent it may be excluded from the general liability insurance.

1.5. Workers’ Compensation insurance covering any statutory liability determined to be
applicable under the compensation laws of the State of California.

1.6. FELA insurance, if applicable, as required by federal law.
2. All insurance policies must be written by a reputable insurance company reasonably acceptable to

Railroad, or with a current Best's Insurance Guide Rating of A- and Class VII or better, and authorized to do
business in California, and must be kept in force during the life of this agreement.

Exhibit A-1
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Contract No.

3. The fact that insurance is obtained by Contractor or by Railroad on behalf of Contractor will not be
deemed to release or diminish Contractor’s liability, including liability under the indemnity provisions of this
agreement. Damages recoverable by Railroad from Contractor or any third party will not be limited by the
amount of the required insurance coverage.

Exhibit A-1
Page 1 of 1



ASSIGNMENT AND ASSUMPTION AGREEMENT
(Trackage Rights and Interchange Agreement
with
Santa Cruz, Big Trees and Pacific Railway Company)

FOR VALUE RECEIVED, SANTA CRUZ COUNTY REGIONAL

TRANSPORTATION COMMISSION, a public agency created under California law
(""Assignor’), ASSIGNS AND TRANSFERS to SIERRA NORTHERN RAILWAY, a
California corporation ("*Assignee'), its successors and assigns, all of Assignor's right, title and
interest in and to the attached February 1, 1985 Trackage Rights and Interchange Agreement
made by and between Southern Pacific Transportation Company and Santa Cruz, Big Trees and
Pacific Railway Company (“Big Trees”), as amended on August 21, 1986, (the "Trackage
Agreement™), subject to the following terms, conditions and exceptions:

1.

10.11.10

This assignment shall take effect upon the close of escrow on Assignor’s purchase of the
Santa Cruz Branch railroad line from Union Pacific Railroad Company via an August 20,
2010 Purchase and Sale Agreement.

Assignee agrees to (a) perform all of the obligations of Assignor pursuant to the Trackage
Agreement accruing after the date hereof, and (b) indemnify, defend and hold Assignor
harmless from and against any and all claims, causes of actions and expenses (including
reasonable attorney's fees) incurred by Assignor and arising out of (1) Assignee's failure
to comply with terms of the Trackage Agreement after the date hereof, and (2) claims
under the Trackage Agreement by Big Trees accruing after the date hereof.

The Trackage Agreement shall become a "Sierra Agreement" under the terms and
conditions of the September 28, 2010 Administration, Coordination and License
Agreement between Assignor and Assignee (the "Administration Agreement™) and
shall be subject to the terms and conditions set forth therein.

Assignee acknowledges Big Trees' rights to operate under the terms of the Trackage
Agreement. Any agreement to expand Big Trees' operations beyond those permitted
under the Trackage Agreement shall be subject to the terms and conditions of the
Administration Agreement (including Section 2.3.2 et seq.).

With respect to Article VII of the Trackage Agreement, Assignor assigns to Assignee
only the right to collect payments for maintenance, repair and capital improvements, as
set forth in Section 2.3.2 et seq. of the Administration Agreement, provided that such
payments shall not exceed the amount otherwise collectible under Article VII. Assignor
retains all other rights under Article VII of the Trackage Agreement.

With respect to Article IX of the Trackage Agreement, Assignee shall instruct Big Trees
to name Assignor as an additional insured under the insurance policy required by that
Article.

Sierra-RTC Assignment & Assumption Agt



7. Assignor retains the right to enforce all terms and conditions of the Trackage Agreement
as a third-party beneficiary thereof.

8. Section 2.3.2.8 of the Administration Agreement is incorporated by reference into this
assignment, as if set forth in full.

9. This assignment is made and accepted without recourse against Assignor as to the
performance by any party under the Trackage Agreement.

Dated the day of , 2010.

SANTA CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION, a public
agency created under California law

By:
Title:

SIERRA NORTHERN RAILWAY,
a California corporation

By:
Title:

10.11.10 2
Sierra-RTC Assignment & Assumption Agt



EXHIB

H
&

C
DRAFT 340-301/925 ckZlopKED 7-14

TRACKAGE RIGHTS AND INTERCHANGE AGREEMENT

THIS AGREEMENT, made and entered into this #day of%
NY

1985, by and between SOUTHERN PACIFIC TRANSPORTATION COMPA)

("SP") and SANTA CRUZ, BIG TREES & PACIFIC RAILWAY COMPANY
("SCR"):

WHEREAS, SP presently owuns a line of railroad extending
thrcugh the City of Santa Cruz, California;

WHEREAS, SCR proposes to acquire from SP under a separate
agreement of even date SP's Santa Cruz Branch north of Mile Post
120.96 in the City of Santa Cruz;

WHEREAS, SCR desires to use certain of SP's tracks at Santa
Cruz for the purpose of turning locomotives and railroad
equipment, interchanging cars with SP and operating passenger
trains to and from trackage between SP's Mile Post 120 and
120.418;

NOW, THEREFORE, in consideration of the premises and other
good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the parties agree as follows:

ARTICLE I. DEFINITION OF CERTAIN TERMS

A. The term "track" or plural thereof and the term
"trackage" shall mean track structure and all
appurtenances thereof, including but not
necessarily limited to rail and fastenings,
switches and frogs complete, bumpers, ties,
ballast, rcadbed, embankzent, signals, bridges,
trestles, culverts or any other structures or
things necessary for support of and entering into .
construction thereof, and if any portion thereof is
located in a thoroughfare the terms shall include
pavement, crossing planks and other similar
materials or facilities used in lieu of pavement or
other street surfacing material at vehicular
crossings of tracks, culverts, drainage facilities,
crossing warning devices, and any and all wotk
required by lawful authority in connection with
construction, renewal, maintenance and operation of
said track structures and all appurtenances
thereof.



B.

The term "“Joint Track", as herein used shall mean
trackage, including underlying property, shown by
red line on Exhibit "A'", attached hereto and
hereby made a part hereof, over which SCR is
granted joint operating rights.

The Term "Interchange Track” or plural thereof, as
herein used, shall mean any SP tracks shown by
blue line on Exhibit "A" which SP may from time to
time designate for the interchange of cars between
SP and SCR. T

ARTICLE II. GRANT OF RIGHT

SP hereby grants to SCR for the term of this
agreement, and subject to limitations herein set
forth, the right to operate its trains, engines and
cars with its cwn employees, over the Joint Track
and on the Interchange Track, as defined herein, in
commen with SP and such other parties as SP may
hereafter admit to the use of the Joint Track and
Interchange Track.

ARTICLE IIT. LIMITATION ON USE BY SCR

The Joint Track shall be used by SCR only for the
purpose of turning locomotives and other railroad
equipment, operating passenger trains to and from
trackage between Mile Post 120 and 120.418, and
interchanging railway traffic with SP, it being
distinctly understood that SCR is not granted the
right to use for any other purpose any industrial,
team, loading, unloading or other track or other
facility now or hereafter located along the Joint
Track. SCR, at its expense, shall provide fuel and
any other necessary supplies for its operations omn
the“Joint Track.

ARTICLEEIV. ADMINISTRATION, OPERATION AND MAINTENANCE

A.

OF JOINT TRACK .

SP shall have exclusive control with respect to
management, maintenance and operatiom of the Joint
Track and shall maintain and keep same in . ~
reasonable repair and reasonably suitable for the
combined requirements of the parties hereto, but it
is expressly understood and agreed that SCR shall
not by reason of any defect in the Joint Track or
Interchange Track or in any track, structure or
appliance appurtenant thereto, or by reason of
failure or neglect of SP to repair any such defect,
have or make against SP any claim or demand for any
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loss, damage, or injury whatsoever arising from
such defect, failure or neglect.

SCR shall assume the entire cost of any changes,
additions or betterments to the Joiat Track that
may be required for its operations, iacludiag but
not limited to any changes or improvements for the
handling of passenzers and passenger trains, or as
the result of entering into this agresement.

SP shall order and direct the movement of trains
and cars on the Joint Track under such reasonble
rules and regulations as SP from time to time mag
adopt. All interpretations and application of the
rules shall be by SP.

SCR shall, at the request of SP, bar from service
upon the Joint Track any SCR empleyees who shall be
found by SP to be responsible for violation of SP
rules and regulations. SCR shall bear and assume
all expenses which it and SP may iacur as a result
of any such barring from service. If such
disciplinary action is appealed by an SCR employee
to the National Railroad Adjustment Board or other
tribunal lawfully created to adjudicates such cases,
and if the decision of such board or tribunal
sustains the employee's position, such employee
shall not thereafter be barred from service omn the
Joint Track by reason of such occurrence.

SCR's operations shall be scheduled so as not to
iaterfere with SP's normal operations. SCR shall
not operate on any portion of the Joiant Track or
Iaterchange Track when SP is operating or about to
operate thereon.

Each party agrees to comply with all lawful
requirements for operation of the Joint Track and
Interchange Track, and if failure to comgly
therewith shall result in any fine, penalty, cost
or charge being suffered or incurred by either
party, the party so failing agrees promptly and
fully to reimburse and indemmify the other party
for and on account thereof. Any locomotive, train
or car used or operated by either party over or
upon said trackage covered by this agreement shall
be deemed to be the locomotive, train or car of
such party, whether owned by it or not.

-3-
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SCR shall secure such additional permits from
gublic bodies for its train operations above and

eyond those covered by the currently outstanding
franchises and/or permits of SP, iacluding those

franchises and/or permits for the loading and
unloading of passengers.

ASCR; at its expense, shall install and maintain
upon its engines and cars such equipment or devices

as may now or in the future be necessary or
appropriate, in the reasonable judgment of SP and
as installed and maintained by SP, on its own
engines and cars, or as required by rules and
regulations of public agencies having jurisdiction,
for operation of trains upon the Joiat Track.

In the event any SCR engine or car shall be wrecked
or derailed on the Joint Track or Interchange
Track, said wreck or derailment shall be picksd up
or rerailed by SP, unless otherwise agreed by the
parties, and SP shall repair the damage to said
tracks. The cost incurred shall be borne in
accordance with Article VIII hereof.

ARTICLE V. INTERCHANGE

A.

SCR shall deliver aand receive cars to be
interchanged between the parties hereto on
Interchange Tracks designated from time to time by
SP.

Cars that are interchanged between the parties
shall be placed on said Interchange Tracks by the
delivering party and billing therefor delivered to
the receiving party. Such placing and delivering
of billing shall constitute delivery, and such cars
shall be considered in the custody of the receiviag
party from the time of such delivery.

Subject to the provisions of Paragraph B of this
Article V, the interchange of cars between the
parties shall be in accordance with che Code of
Rules of the Association of American Railroads then
in effect.

ARTICLE VI. EMPLOYEE CLAIMS -

SCR shall reimburse Southern Pacific in full for
any and all costs incurred by SP in satisfying and
complying with any conditions prescribed by the
Interstate Commerce Commission pursuant to the
provisions of 49 U.S.C. Section 11347 of the
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Interstate Commerce Act for protection of interests
of railroad employes affected by this agreement.

ARTICLE VII. PAYMENTS

SCR shall pay SP the sum of $1.00 per annum, the
recelpt of which is hereby acknowledged, for the
rights graanted herein; provided, however, that SCR
shall pay SP the additional sum of $1,000 for each
month it receives and discharges passengers on that
portion of the Joint Track betwsen Mile Post 120
and 120.418. Said additional amount of:$1,000
shall be increased, but not decreased, commencing
July 1, 1985 and on July 1 of each subsequent year,
in accordance with percentage changes in the AAR
Railroad Cost Recovery Index, Series RCR (1977=
100) of Railroad Material Prices and Wage Rates,
Railroads of Class I, Western District, Material
Prices Wage Rates and Supplements Combined
(excluding fuel), from the year 1583 which shall be
used as the base year, to the calendar year
immediately prior to the year in which the change
is to be made. Thus, the percentage change from
the year 1983 to the year 1984 shall be used to
adjust the rate effective July 1, 1983,

ARTICLE VIII. LIABILITY

A.

Determination, as among the parties hereto, of
liability for "Loss and Damage" as defined in this
Article shall be governed by the following
provisioas:

The term "Loss and Damage" shall mean all loss of
or damage to any property and injury to or death of
any person, includiag amounts paid or payable uader
all applicable laws, and shall also embrace all
cost and expense incident to any such injury,
death, loss or damage (including without limitation
expénse of rerailing the equipment and cleariag
wrecks) arising in connection with operations on or
adjacent to the Joint Tracks and Interchange Tracks
under this agreement.

SP shall be bound to use only reasonable and
customary care, skill and diligence in the
maintenance, repair and renewal of its trackage
used hereunder, and SCR shall not, be reasomn of any
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defect in said trackage or by reason of the

failure or neglect of SP to repair aay such defect,
have or make agaiast SP any claim or demand for

any loss, damage or injury whatsoever, arising from
such defect, failure or neglect.

Except as provided in subparagraph C of this
Article VII, liability for Loss and Damage shall be
fixed among the parties as follows: '

(1) When caused solely by the acts or omissions of
the employees of one party or the defective
property of one party (other than said
trackage), such loss and damage shall be borne
solely by such party.

(2) When caused by the acts or omissioas of the
employees of one party or defective property
(other than said trackage) of one party in
combination with the acts or omissions of the
employees of the other party or the defective
property (other than trackage) of the other
partyv, then, whether or not the acts or
omissions of the employees of a third party or
the defective property of a third party is
involved, all such Loss aad Damage which
occurs shall be borne solely by each party
hereto as to its own passengers, employees and
property (other thaa said trackage, and
equally as to Loss and Damage to said trackage
and to third persons and their property.

(3) Loss and Damage due to any other cause shall
be borme solely by each party as to its own
passengers, employees and property in its
custody, and equally as to damage to trackage
and as to loss or damage suffered by third
parties and their property.

Theforegoing notwithstanding, if such Loss and
Damage involves the trains, engines or cars of only
one ‘party, that party shall bear all Loss and
Damage.

Anything hereinbefore in this Article VIII to the
contrary notwithstanding, none of the parties shall
have any claim against any other party for Ldss and
Damage caused by or resulting from interruption of
or delay to such party's business.
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Each of the parties hereto covenants and agrees
that it will forever indemnify and save harmless
the other party, its successors and assigns, from
and against any and all liability or claiams for

- damages, costs and expenses herein assumed by it;
PROVIDED, HOWEVZR, that the party liable, in whole
or in part, as to any claim or suit filed against
the other party, shall be given prompt notice
thereof and an opportunity to join in or take over,
as may be appropriate, the defense and settlement
of such claim or suit. All releases taken pursuant
to the settlement of claims or suits involving
joint liability shall include each of the parties
hereto involved, and copies thereof shall be
furnished each of them.

ARTICLE IX. INSURANCE

SCR, at its expense, shall procure and keep in
effect during the term of this Agreement, a
Comprehensive General Liability Insurance policy
issued in the name of SCR, covering any liability
arising out of or in any way counected with
operations on the Joint Track and Interchange
Tracks. Said policy shall provide coverage in the
amount of not less than Seven Million Dollars
(87,000,000 .00) combined single limit for all

" damages arising out of bodily injury to or death of
persons and for loss of or damage to property;
shall name SP as an additional insured, with a
cross liability endorsement; cover all of SCR's
contractual liability hereunder; and shall provide
30 days' prior written notice to SP in case of
cancellation or material reductioan. SCR shall
furnish SP a certified copy of such poliecy prior to
commencing the operations herein involved. The
form, substance and limits of said policy shall be
subject. to the approval of SP.

ARTICLE X. ARBITRATION

Any dispute over the terms of this agreement shall.

be settled by a board of three arbitrators experienced
in railroad operations, one to be named by each party
and the third by the two so named. If one party fails
to name an arbitrator (or the two chosen do not name
the third) within sixty days (60) after notice to do
so, such arbitrator shall be named upon application by
either party hereto to any judge of the U.S. District
Court whose jurisdiction includes the Joint Track. The
decision of the arbitrators shall be final and binding
upon the parties. The expenses of arbitration shall be
apportioned by the arbitrators. The parties may agree
upon a single arbitrator.



ARTICLE XI. DEFAULT

If SCR fails to cure its breach of any term or condition

. of this agreement within 60 days after notice from SP to
do so, SP may, at its option, terminate this agreement
forthwith.

ARTICLE XII. SUCCESSORS AND ASSIGNS

This agreement shall be binding upon the sucessors
and assigns of SP and SCR, except that SCR may not
assign this agreement without the prior written
approval of SP.

ARTICLE XIII. EFFECTIVE DATE AND TERM

This agreement is conditioned upon its approval by the
Interstate Commerce Commission and any other
prerequisite legal authority. It shall be effective for
an initial period of ten (10) years from the date

hereof and shall continue thereafter until terminated by
either party on one (1) year's written notice.

ARTICLE XIV. OBLIGATION TO PROVIDE TRACKAGE

If at any time during the term of this agreement SP
elects to abandorn its own operations on the Joint Track,
or any portion thereof, it shall no longer have an
oligation to provide or maintain it for SCR. Thereupon
the Joint Track shall be subject to the applicable
portions of the Right of First Refusal given to SCR by
SP in the Purchase Agreement of even date between the
parties.

IN WITNESS, the parties hereto have executed this agreement
in duplicate as of the date and year first above written.

SR SOUT?JS PACIFIC TRANSPORTATION COMPANY

1( ¢ ﬁt‘ ‘JZMF' F:da ~GCe

SANTA CRUZ, BIG TREES & PACIFIC
RAILWAY COMPANY

'BYM
: itle)
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THYIS SUPPLEMENTAL AGREEMENT, made this g{l)jday of W o

:86, by and between SOUTHERN PACIFIC ,TRANSPORTATION. COMPARY ("sia;-) ,

t
f

i NDelaware corpoxation, and SANTA CRUZ, BIG TREES & PACIFIC RAILWAY

HMPANY ("SCR"), a California corporation;

o

RECITALS:

The parties entered into an agreement dated
February 1, 1985 (SP's Document Audit No. 166136},
providing for use by SCR of certain trackage owned
by SP at Santa Cruz, california, for the purposes
of turning locomotives and railroad equipment,
interchanging cars with S5SP and operating passenger
trains. The parties now desire to amend said agree-
ment in the manner herein set forth.

AGREEMENT:
NOW, THEREFORE, it is mutually agreed as follows:

1. The combined single limit of $7,000,000.00 of insurance lia-
lity coverage called for in Article IX of said agreement dated
| bruary 1, 1985, is hereby reduced to a combined single limit of Five
y1lion Dollars ($5,000,000.00); provided, however, that this reduced
. ait shall be effective only through the end of this current year.

2. Article III (Limitation on Use by SCR) of said agreement dated
pruary 1, 1985, is hereby amencded to read as follows:

The Joint Track shall be used by SCR only for the
purpose of turning locomotives and other railroad
equipment, operating passenger trains to and from
trackage between Mile Posts 120 and 120.418, and
between Mile Posts 120.418 and 120.96, and inter-
changing railway traffic with SP, it being dis-
tinctly understood that SCR is not granted the
right to use for any other purpose any industrial,
team, loading, unlodding or other track or other : -
facility now or hereafter located along the Joint
Prack. SCR, at its expense, shall provide fuel and
any other necessary supplies for its operations on
the Joint Track.

3. Notwithstanding the provisions of Article II and III (as herein
2nded) of said agreement dated February 1, 1985, SCR shall hgreafter
(nerate its passenger trains over the Joint Track only to a point Bgo
flet south of the existing station building, until such time as the ‘
¥ e e e

\
')

900,000 of insurance liability coverage is prowided by SCR. - " -

_1-"




all the terms, coﬁenénﬁéi
1985, shall remain

4. Except as herein otherwise provided,
therein provided.

and conditions of said agreement dated February 1,

in full force and effect, subject to termination as
IN'WITNESS WHEREOF, the parties hereto have caused these presents
first herein written.

to be executed in duplicate as of the day and year

SOUTHERN PACIFIC TRANSPORTATION

COMPANY,
SN Stz
(Tltle) iﬂwmm-bmtndmms

SANTA CRUZ, BIG-TREES & PACIFIC RAILWAY

COMPANY,
B /24Ai;LALAQ;;;;%ﬁiézkﬂ—nﬁ?g /{ r
(Title) e .
¥ )




Attachment 1

RESOLUTION NO.

Adopted by the Santa Cruz County Regional Transportation Commission (RTC)
on the date of October 14, 2010
on the motion of Commissioner
duly seconded by Commissioner

A RESOLUTION AUTHORIZING THE EXECUTIVE DIRECTOR TO ENTER INTO AN
ADMINISTRATION, COORDINATION AND LICENSE AGREEMENT AND AN
ASSIGNMENT AND ASSUMPTION AGREEMENT WITH SIERRA NORTHERN

RAILWAY AND COMPLETE ACQUISITION OF THE SANTA CRUZ BRANCH RAIL

LINE ON BEHALF OF THE SANTA CRUZ COUNTY REGIONAL TRANSPORTATION

COMMISSION

WHEREAS, on May 6, 2010, the RTC approved purchasing the Santa Cruz Branch Rail
Line (Branch Line); and

WHEREAS, the RTC and Union Pacific (UP) have signed a purchase and sale agreement
with escrow instructions and conditions for acquisition of the Branch Line at a price of $14.2
million; and

WHEREAS, the RTC has previously approved entering into an administration,
coordination and license agreement (ACLA) for the Branch Line with Sierra Northern Railway;
and

WHEREAS, the RTC and Sierra Northern Railway have been negotiating an assignment
and assumption agreement for a trackage rights agreement between Union Pacific and Santa
Cruz Big Trees and Pacific Railway; and

WHEREAS, on June 30, 2010 the California Transportation Commission (CTC)
approved the RTC’s application for purchase of the Branch Line subject to certain conditions;
and

WHEREAS, execution of an ACLA with Sierra Northern Railway helps complete the
CTC conditions for funding the acquisition of the Branch Line;

BE IT RESOLVED BY THE SANTA CRUZ COUNTY REGIONAL TRANSPORTATION
COMMISSION:

1. The Executive Director is authorized to enter into the attached administration,
coordination, and license agreement (Exhibit A) for the Santa Cruz Branch Rail Line
(Branch Line) with Sierra Northern Railway on behalf of the Santa Cruz County
Regional Transportation Commission (RTC); and

2. The Executive Director is authorized to enter into the attached assignment and
assumption agreement (Exhibit B) with Sierra Northern Railway on behalf of the Santa
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Cruz County Regional Transportation Commission (RTC) for a trackage rights and
interchange agreement between Southern Pacific Transportation Company and Santa
Cruz Big Trees and Pacific Railway; and

. The Executive Director is authorized to request funding, enter into and amend funding
agreements, accept funding and spend secured funds as necessary on behalf of the RTC
to ensure acquisition of the Branch Line; and

. The Executive Director is authorized to meet and/or accept all escrow instructions and
conditions set in the executed purchase and sale agreement, to expend the necessary
funds to purchase all of the necessary insurance policies, make the necessary filings with
the appropriate regulatory agencies, enter into and make amendments to agreements, and
take all of the necessary actions and steps on behalf of the RTC to complete the purchase
of the Branch Rail Line and take possession of the property for the RTC.

COMMISSIONERS

COMMISSIONERS

ABSTAIN: COMMISSIONERS

ABSENT: COMMISSIONERS

Randy Johnson, Chair

ATTEST:

George Dondero, Secretary

Exhibit A: Administration, Coordination and License Agreement with Sierra Northern Railway

for the Santa Cruz Branch Rail Line

Exhibit B: Assignment and Assumption Agreement with Sierra Northern Railway for Trackage

Rights and Interchange Agreement between Southern Pacific Transportation
Company and Santa Cruz Big Trees and Pacific Railway

Distribution: CTC, RTC Fiscal, Sierra Northern Railway, Santa Cruz Big Trees and Pacific

Railway, Union Pacific Railroad

\\Rtcserv2\shared\RESOLUTI\2010\RES1010\RailAcgACLA&Completion1010SM.doc



[Exhibit A to Attachment 1 (resolution) p

ADMINISTRATION, COORDINATION, AND LICENSE AGREEMENT

This administration, coordination, and license agreement is dated
September 28, 2010, and is between the Santa Cruz County Regional
Transportation Commission (the “Commission”), a public agency created under
California law, and Sierra Northern Railway, a California Corporation (“Sierra”).

The Commission purchased the Santa Cruz Branch railroad line (the
“Property”) from Union Pacific Railroad Company (“UP”), via an August 20,
2010, Purchase and Sale Agreement (the “Purchase and Sale Agreement”); and

UP reserved an easement to conduct common carrier freight railroad
operations on and over the Property (the “Freight Easement”), which Freight
Easement is set forth in the Quitclaim Deed by which UP, as grantor, quitclaimed
all of its right, title and interest in and to the Property to the Commission, as
grantee; and

UP has quitclaimed all of its right, title, and interest in and to the Freight
Easement to Sierra and Sierra is the sole freight rail operator on the Freight
Easement;

Sierra needs a long-term agreement of at least 10 years, covering all facets
of railroad operations, in order to justify its investment of time and money needed
to conduct such railroad operations; and

Sierra and the Commission desire to establish their respective rights and
obligations with respect to the Property and the Freight Easement by entering into
this agreement.

The parties therefore agree as follows:
1. Definitions

1.1 The term “Commission” is defined in the introductory paragraphs
of this agreement and includes its directors, officers, employees,
agents, parents, subsidiaries, affiliates, commonly controlled
entities, and all others acting under its or their authority.

1.2 The term “Coordination Committee” is defined as the committee
established by the parties pursuant to Section 11.

1.3 The term “FRA” is defined as the United States Federal Railroad
Administration or its regulatory successor.

1.4 The term “Freight Easement” is defined in the introductory
paragraphs of this agreement.

09.28.10 1
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1.5

1.6

1.7

1.8

1.9

1.10

The term “Ereight Easement Property” is defined as the portion of
the Property subject to the Freight Easement consisting of all real
and personal property within 10 feet of the centerline of any track
on the Property except where roadways, buildings, or Property
boundary lines reduce such distance to less than 10 feet, and except
for any retained rights and personal property described herein.

The term “Freight Service” is defined as any and all common
carrier rail freight operations, rights, or obligations as to the
Freight Easement Property including freight transportation,
switching, temporary rail car storage (subject to the conditions of
Section 2.4), transloading freight and dispatching.

The term “Hazardous Materials” is defined as any substance:
(a) that now or in the future is regulated or governed by, requires
investigation or remediation under, or is defined as any hazardous
waste, hazardous substance, bio-hazard, medical waste, pollutant,
or contaminant under any governmental statute, code, ordinance,
regulation, rule, or order, or any amendment thereto, including the
Hazardous Material Transportation Act 49 U.S.C. § 5101 et seq.,
the Comprehensive Environmental Response Compensation and
Liability Act, 42U.S.C. 89601 et seq., and the Resource
Conservation and Recovery Act, 42 U.S.C. 86901 et seq., or
(b) that is toxic, explosive, corrosive, flammable, radioactive,
carcinogenic, dangerous, or otherwise hazardous, including
gasoline, diesel, petroleum hydrocarbons, polychlorinated
biphenyls (PCBs), asbestos, radon, and urea formaldehyde foam
insulation.

The term “Hazardous Materials Laws” means all present and
future governmental statutes, codes, ordinances, regulations, rules,
orders, permits, licenses, approvals, authorizations, and other
requirements of any kind applicable to Hazardous Materials.

L 11

The terms “include”, “includes”, and “including” are to be read as
if they were followed by the phrase “without limitation.”

The term “Loss” is defined as any loss, damage, claim, demand,
action, cause of action, penalty, fine, payment, cost, liability, or
expense of whatsoever nature, including court costs and reasonable
attorneys’ fees, resulting from or related to: (a) any injury to or
death of any person, including officers, agents, and employees of
the Commission or Sierra; or (b) damage to or loss or destruction
of any property, including the Property, any adjacent property, and
the roadbed, tracks, equipment, other property of the Commission
or Sierra, and any property in the Commission’s or Sierra’s care or
custody.
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1.12

1.13

1.14

1.15

1.16

The term “Property” is defined as the entire Santa Cruz Branch
railroad line right-of-way purchased from UP by the Commission,
including all improvements thereto, whether now existing or
hereafter constructed.

The term “Railroad Facilities” is defined as all tracks and other
railroad property and fixtures, including ties, switches, trackbeds,
bridges, trestles, retaining walls, culverts, railroad signs, switch
mechanisms, signals, grade crossings, active and passive grade
crossing warning devices and other appurtenances associated with
the trackage described on Exhibit A and located on the Freight
Easement Property.

The term “Sierra” is defined in the introductory paragraphs of this
agreement and includes its directors, officers, employees, agents,
parents, subsidiaries, affiliates, commonly controlled entities, any
other related persons and entities, and all others acting under its or
their authority.

The term “STB” is defined as the United States Surface
Transportation Board or its regulatory successor.

The term “Tourist Service” is defined as the transportation of
tourists by rail. Tourist Service does not include regularly-
scheduled passenger transit or commuter service.

The term “UP” is defined in the introductory paragraphs of this
agreement.

2. Commission Grants Rights

2.1.

2.2.

09.28.10

Freight Service. The Commission grants Sierra the exclusive right
and obligation to provide Freight Service on the Freight Easement
Property. Sierra's rights and obligations to provide Freight Service
under this agreement are limited to those set forth in the Freight
Easement or in this agreement. Sierra may not, in performing such
Freight Service, exceed the maximum speeds authorized by
applicable law for the existing track conditions or transport rail
cars exceeding the applicable track and bridge weight limits.

Trackage License. The Commission grants Sierra an exclusive
license to use, maintain, repair, and operate all of the Railroad
Facilities for all Freight Service purposes. Notwithstanding their
location on the Freight Easement Property, buildings and other
fixtures which are not appurtenances associated with the tracks and
related railroad property are not included as part of this license.

Administration & Coordination Agreement
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2.3.

Tourist Service and Other Third-Party Licenses.

2.3.1.

2.3.2.

Sierra Tourist Service. The Commission grants Sierra a
non-exclusive license to use the Freight Easement Property
and Railroad Facilities to provide Tourist Service between
Milepost 18.74 in Santa Cruz and Milepost 31.39 in
Davenport; provided that prior to the commencement of
operations (a) the Commission has approved in writing a
detailed plan from Sierra describing such Tourist Service,
(b) the Tourist Service will not materially conflict with, and
will be subject and subordinate to Freight Service, and (c)
Sierra has obtained any governmental authorizations
required under applicable law for such Tourist Service.
Sierra’s Tourist Service plan shall include, at a minimum,
the proposed seasons, dates and times of operation
(including a proposed train schedule), a financial plan and a
marketing plan. The parties understand and agree that
Sierra may assign this Tourist Service license to
Mendocino Railway by written assignment approved in
writing by the Commission. The assignment shall require
Mendocino Railway to be bound by the terms and
conditions of this agreement relating to this Tourist Service
license and to attorn to the Commission as the licensor. No
such assignment shall relieve Sierra of its obligations under
this agreement, including obligations related to this Tourist
Service license.

Third-Party Licenses. The Commission reserves the right to
grant additional licenses over the Freight Easement
Property and the Railroad Facilities provided that any such
licenses: (a) do not materially conflict with, and are subject
and subordinate to, Sierra’s right to use, maintain, repair,
and operate all of the Railroad Facilities for all Freight
Service purposes, (b) do not materially conflict with any
other license with a plan previously approved in writing by
the Commission, (c) require the licensee to pay its
proportionate share of Sierra’s costs (including labor costs,
materials costs, equipment costs — using equivalent rental
costs as a proxy for capital and maintenance and repair
costs — travel, fuel, contract labor, and appropriate
overhead) to maintain and repair the portion of the Freight
Easement Property and Railroad Facilities used by the
licensee, and (d) require the licensee to (i) provide
insurance equal to or better than that required of Sierra in
Section 9 and (ii) indemnify and hold harmless Sierra and
the Commission as to any Loss arising out of or related to
licensee’s operations.
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For a period of three years after the effective date of
this agreement, any third-party license for Tourist
Service between Milepost 20.9 and Milepost 31.39
will be deemed to materially conflict with Sierra's
Tourist Service license, except in the case of special
Tourist Service events as described in Section
2.3.2.9. The provisions of this Section 2.3.2.1 are
conditioned on the following (all dates are measured
following the effective date of this agreement):

a. Within 6 months: Sierra shall submit its plan
for its initial Tourist Service to the Commission
pursuant to Section 2.3.1.

b. Within 3 months after Commission approval of
initial plan: Sierra shall ensure that the Railroad
Facilities for its initial Tourist Service meet and
are maintained to Class 1 track standards and
obtain appropriate FRA and PUC inspections to
verify the same.

c. Within 5 months after Commission approval of
initial plan: Sierra shall secure all permits and
agreements required to operate its initial Tourist
Service.

d. Within 6 months after Commission approval of
initial plan:  Sierra shall initiate its initial
Tourist Service.

e. Levels of Service: Sierra’s Tourist Service shall
carry the following numbers of revenue
passengers:

I. First Year of Service: 5,000 passengers.

I1. Second Year of Service: 10,000 passengers.

I11. Third Year of Service: 15,000 passengers.

Following the date that is three years after the
effective date of this agreement, a third-party
license will be deemed to materially conflict with
another license with a plan previously approved in
writing by the Commission if the third party (a)
operates on a substantially similar portion of the
Freight Easement Property and Railroad Facilities
covered by the previously-approved license/plan,
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2.3.2.4.

2.3.2.5.
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(b) permits an activity that is substantially similar to
the previously-approved license/plan and (c)
operates during substantially similar seasons, and on
substantially similar days and times of day, as the
previously-approved license/plan.

If Sierra or any third-party licensee (“Tourist
Operator™) fails to initiate and continue to operate
Tourist Service substantially in accordance with the
plan approved by the Commission, then the
applicable Tourist Operator’s operations may, at the
Commission’s option, lose priority over any other
operations, but only to the extent of such failure to
operate.

If Sierra constructs capital improvements to the
portion of the Freight Easement Property and
Railroad Facilities used by the licensee, the
Commission shall promptly and reasonably
determine (i) the benefit of such improvements to
the licensee, (ii) the cost apportionment of such
improvements between Sierra and the licensee, and
(iii) the appropriate amortization period for such
improvements (for capital improvements the
Commission shall make such determination
concurrently with its approval of such capital
improvements pursuant to Section 6.2). The
licensee will, within 30 days following receipt of
written notice, pay amounts due. As used in this
agreement, the term “capital improvement” means
any improvement or repair that is subject to the
capital depreciation rules of the Internal Revenue
Service.

The licensee’s proportionate share of Sierra’s costs
shall be calculated in advance by Sierra (based on
the prior year’s maintenance and repair costs plus
any reasonably anticipated extraordinary
maintenance and repair costs, and the parties’
relative need or wusage during the licensee’s
operating season) on a car-mile basis as to the
portion of the Freight Easement Property and
Railroad Facilities used by any licensee. (As used
in this subsection, “repair costs” refers to the cost of
repairs that maintain property in good operating
condition and not to repairs that are “capital
improvements,” which are dealt with in Subsection
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2.3.2.4.) The licensee shall pay its proportionate
share of costs monthly in advance during the
months of the licensee's operations. Sierra shall at
the end of each calendar year reconcile the amounts
paid to the actual costs incurred. If the actual costs
exceed the amount charged to the licensee, the
licensee will within 30 days following receipt of
written notice of such reconciliation pay the
additional amount to Sierra. If the actual costs are
less than the amount charged to the licensee, Sierra
will within 30 days following such reconciliation
refund the balance to the licensee.

If the Commission, in its discretion, elects to require
a lower level of insurance coverage for the licensee
than the level of coverage then required of Sierra
under Section 9, the Commission shall
correspondingly lower the limits of coverage
required of Sierra under Section 9, provided that if
Sierra elects to reduce the levels of its insurance, it
shall also reduce the self-insured retention to the
level required of the third-party licensee.

The Commission or its designee shall have the right
to review, obtain, and copy all books, records,
computer records, accounts, documentation and any
other materials (collectively “Records™) pertaining
to Sierra’s costs that are subject to apportionment
under this section, including any Records in the
possession of any subcontractors, for the purpose of
monitoring, auditing, or otherwise verifying said
costs. Sierra agrees to provide the Commission or its
designees with any Records requested for this
purpose and shall permit the Commission or its
designees access to its premises, upon reasonable
notice, during normal business hours, for the
purpose of inspecting and copying such Records.
Sierra further agrees to maintain such Records for a
period of three years. The Commission
acknowledges and agrees that these Records
constitute Sierra’s confidential information and shall
not be disclosed to any third-party without Sierra’s
prior written approval, except as otherwise required
by applicable law.

Sierra will reasonably cooperate with any third party
holding rights to use the Property, including,
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without limitation, any third-party Tourist Service
operator seeking to secure the necessary
certification or qualification required by applicable
law to operate on the Railroad Facilities.

In addition to all other rights of Commission under
this agreement, and notwithstanding anything to the
contrary in this agreement, the Commission reserves
the right to use the Freight Easement Property and
Railroad Facilities for special events. Such special
events shall be subject to the provisions of Sections
2.3.2.(a) and (b), provided that such special events
will only be deemed to materially conflict with
another license with a plan previously approved in
writing by the Commission if they operate during
the same season, and on the same days and times of
day, as the previously-approved license/plan. The
Commission will consult with Sierra regarding
Sierra’s willingness and ability to operate such
special events.

If the Commission elects to have Sierra operate the
special event, Sierra will operate the special event
for an all-inclusive fee (for locomotive, crew, fuel,
trainset, and trackage rights) (the “Special Event
Fee”) in the amount of $4,500 per day. If the
Commission elects to have another operator operate
the special event, the Special Event Fee paid to
Sierra will be $2,500 per day, which fee shall cover
all services to be provided by Sierra to support an
event operated by a third party including, but not
limited to, dispatching, inspections, and
maintenance (but excluding Sierra’s provision of
any locomotive, trainset, crew, and fuel). The
Special Event Fee shall be adjusted annually as of
July 1st of each year to an amount calculated by
multiplying the Special Event Fee specified above
by a fraction, the numerator of which shall be the
United States Department of Labor's Bureau of
Labor Statistics Consumer Price Index, All Urban
Consumers, All Items, San Francisco-Oakland-San
Jose, CA (1982-84=100), or the successor of such
index (the "CPI"), for the month immediately
preceding such adjustment, and the denominator of
which shall be the CPI for June 2010. Nothing in
this paragraph shall preclude the Commission and
Sierra from negotiating other arrangements for
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2.4.

2.5.

special events (e.g., special events for which there is
a different operational or fee structure, including
events for which Sierra is both the operator and
receives all or a portion of the fare revenue).

Temporary Rail Car Storage. Subject to the terms and conditions
of this agreement, Sierra may enter into agreements with any party
for temporary rail car storage or repairs. However, Sierra shall not
enter into any agreements pursuant to this section without
obtaining the Commission’s prior written consent.

2.4.1.

2.4.2.

2.4.3.

Unless otherwise expressly agreed by the Commission in
writing, Sierra will not (i) store more than 100 rail cars, (ii)
store rail cars in locations other than those marked on
Exhibit B (which locations are intended to substantially
avoid visibility from Highway 1 and blocking designated
public beach access), or (iii) store any rail car for more than
six months. Absent the Commission’s prior written
consent, which consent may be withheld in the
Commission’s sole discretion, Sierra may not store railcars
that have been used to transport Hazardous Materials unless
such railcars are empty or contain only residual amounts of
Hazardous Materials.

Following the earlier of (i) Sierra’s institution of Tourist
Service pursuant to Subsection 2.3.1, or (ii) three years
after the effective date of this agreement, Sierra shall not
exercise its right to use the Freight Easement Property or
Railroad Facilities for temporary rail car storage or repair
in a manner that materially affects the ability of any third-
party Tourist Service licensee to access the Railroad
Facilities for the purpose of exercising its licensed rights.
A reciprocal provision will be placed in any third-party
license for Tourist Service granted by the Commission.

The provisions of Subsections 2.4.1 and 2.4.2 apply to
future storage agreements as well as storage agreements
existing as of the effective date of this agreement.

Investigation.

2.5.1. Sierra hereby acknowledges that (a) it has satisfied itself at

the time of this agreement with respect to the condition of
the Freight Easement Property and Railroad Facilities and
their suitability for Sierra’s intended use; (b) it has made
such investigations as it deems necessary with respect to
the Freight Easement Property and Railroad Facilities, as
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2.6.

2.7.

they exist at the time of this agreement, and assumes
responsibility therefor as to its occupancy and use thereof;
and (c) neither the Commission nor any of the
Commission’s agents has made any oral or written
representations or warranties with respect to the Freight
Easement Property or Railroad Facilities.

2.5.2. The Commission acknowledges that Sierra cannot make
any investigation, or satisfy itself, with respect to how the
Property or the public’s use of the Property may change
following the Commission’s purchase of the Property from
UP. In the event that any public use of the Property, or
illegal activities by third parties including trespassing,
cause any significant economic or operational problems for
Sierra, Sierra may terminate this agreement, provided
Sierra complies with the provisions of Section 8.3.

As-Is, Where-Is. Sierra shall take the Freight Easement Property
in an “as-is, where-is” condition and without any express or
implied warranties, including, but not limited to, any warranties of
merchantability, fitness for a particular purpose or volume or
quality of traffic on the Freight Easement Property, and subject to:
(i) encroachments or other existing conditions, (ii) all existing
ways, alleys, privileges, rights, appurtenances and servitudes,
howsoever created, and (iii) the Commission's rights hereunder.

Release. Sierra, for itself, its successors and assigns, to the
maximum extent permitted by law, hereby waives, releases,
remises, acquits and forever discharges the Commission, its
officers, employees, agents, successors and assigns, from any Loss
in any way arising out of, or connected with, the known or
unknown, existing or future physical or environmental condition of
the Freight Easement Property and Railroad Facilities (including
any Hazardous Materials contamination in, on, under, or adjacent
to, the Freight Easement Property, or any clearance constraints on
the Freight Easement Property), or any federal, state, or local law,
ordinance, rule or regulation applicable thereto.

2.7.1. Sierra hereby grants to Commission, on behalf of any
insurer providing property, general liability, or automobile
liability insurance to either Sierra or Commission with
respect to the operations of Sierra, a waiver of any right to
subrogation which any such insurer of Sierra may acquire
against Commission by virtue of the payment of any loss
under such insurance.

10
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2.8.

2.7.2. If any Loss described in Section 2.7 is caused by a third
party under contract with the Commission, the
Commission may, at its option, (i) pursue any claim it may
have against the third party contractor, or (ii) assign to
Sierra any such claim, provided that Sierra shall not be
obligated to pursue such claim. Any amounts recovered as
a result of any such claim shall, to the extent they exceed
any fees and costs incurred in pursuing such claim, be used
to repair or replace any of the following that are damaged
or destroyed in connection with the subject Loss:

2.7.2.1. First, Freight Easement Property and Railroad
Facilities;

2.7.2.2. Then, railroad equipment.

If Sierra commences abandonment proceedings for the
subject portion of the Property under Section 8.3, the
Commission will not assign any such claim to Sierra and
neither party will have any further responsibility under this
Subsection 2.7.2 as to such claim. If Sierra's abandonment
application is withdrawn, or not approved by the STB, the
Commission may assign such claim to Sierra, as provided
above.

2.7.3. The provisions of this Section 2.7 shall survive the
termination or expiration of this agreement.

The rights granted by the Commission under Sections 2.1 - 2.4 are
subject to all existing licenses, leases, easements, restrictions,
conditions, covenants, encumbrances, liens and claims of title that
may affect the Property and the word “grant” as used herein shall
not be construed as a covenant against the existence of any thereof.

Limitation and Subordination of Rights Granted

3.1.

Commission’s Use of Property. The foregoing granted rights are
subject and subordinate to the Commission’s prior and continuing
right to use and maintain the Property for any purpose that is not
inconsistent with this agreement. Without limiting the generality of
the foregoing, the Commission may construct, maintain, repair,
renew, use, operate, change, modify or relocate public projects of
any kind, railroad tracks, signals, communication equipment, fiber
optics, pipelines, or other facilities upon, along, or across any or all
of the Property, all or any of which the Commission may freely do
at any time or times without liability to Sierra for compensation or
damages; provided, however, that the Commission may not

11
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3.2.

3.3.

materially interfere with Sierra’s rights and operations under this
agreement or Sierra’s Freight Service rights and obligations under
federal law (unless first approved by the STB); and provided,
further, that the Commission shall to the extent possible notify
Sierra as soon as practicable of any such planned or actual
interference and provided that the Commission takes all practicable
measures to minimize any such interference. Sierra shall
reasonably cooperate with the Commission in implementing the
foregoing uses of the Property. If the Commission or its designee
requests Sierra’s assistance to transport materials or to perform
other transportation or construction services for public projects,
Sierra will provide such assistance at rates reasonably to be
determined between the parties.

Commission’s Inspection Access; Access for Maintenance. The
Commission may, as reasonable and as coordinated in advance
with Sierra, (i) inspect the Freight Easement Property and the
Railroad Facilities, including any rail-yard or maintenance facility
used in connection with Freight Service or Tourist Service, and (ii)
access the Freight Easement Property and Railroad Facilities
(including access with Commission or third party rail vehicles) as
necessary to maintain areas of the Property outside of the Freight
Easement Property that are not otherwise reasonably accessible.
The Commission shall defend, indemnify and hold Sierra, its
officers, directors, employees, and agents, harmless from and
against Loss arising from injuries to or death of the Commission’s
officers, directors, employees, agents, invitees, and contractors
relating to such inspections, regardless of the cause of such
injuries, death, or damage and regardless of the negligence of any
person, except to the extent caused by the willful misconduct or
gross negligence of Sierra, its employees, or agents. The
Commission shall ensure that any of its officers, directors,
employees, agents, invitees, and contractors involved in such
inspections are trained in all safety requirements and qualified for
any operations related to work conducted on or near railroad
operations.

Future At-Grade Crossings. The parties acknowledge that (i) local
governments may desire to create future at-grade public crossings
of the Freight Easement Property, and (ii) the Aptos Village Plan,
dated February 23, 2010, specifically includes a future at-grade
roadway crossing of the Freight Easement Property at
approximately Milepost 12.55. Sierra shall, at no cost or expense
to itself, cooperate with the efforts of any applicable local
governments to secure PUC approval of such crossings; provided,
however, that Sierra shall be entitled to raise any reasonable safety
concerns related to such crossings. The fees and costs associated

12
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with the construction, maintenance, and repair of such crossings
shall be set either by agreement between Sierra and the applicable
local government (which agreement shall become a Sierra
Agreement under Sections 4.2 and 4.3), or by the PUC pursuant to
Public Utilities Code Section 1202, et seq.

Assignment of certain Contracts and Agreements

4.1.

4.2.

4.3.

4.4.

Pursuant to the Assignment and Assumption Agreement dated as
of December 18, 2009, Union Pacific assigned to Sierra certain
agreements concerning the operation of the Railroad Facilities,
including all track agreements, grade crossing agreements, and
other operating agreements set forth in Exhibit C hereto (all such
agreements hereinafter referred to as the “Sierra Agreements”).
Upon close of escrow under the Purchase and Sale Agreement,
Union Pacific will assign to the Commission all other agreements
relating to the Property, including all easements, licenses, and
leases (all such agreements hereinafter referred to as the
“Commission Agreements”).

Any new Sierra Agreement is subject to the Commission’s prior
written consent and is to be documented by Sierra using forms
approved by the Commission, which forms shall, among other
things, include provisions indemnifying the Commission and
holding it harmless from any Loss in connection with the exercise
of rights wunder such agreements, and the construction,
maintenance, or operation, of any facilities constructed in
connection with such agreements.

In addition to the general consent requirement of Section 4.2,
Sierra is not, without the Commission’s prior written consent, to
execute any new Sierra Agreements affecting the Freight Easement
Property or Railroad Facilities for a term exceeding the term of this
agreement.

Sierra is not, without the Commission’s prior written consent, to
terminate or modify any Sierra Agreement.

Maintenance and Operation of Railroad Facilities

5.1.

Initial Rehabilitation and Repair Projects. The Commission may,
subject to the Commission’s contracting policies, rules, and
procedures and to the terms of this agreement, including Section
6.1, perform any rehabilitation of, or repairs to, the Railroad
Facilities required to be performed under the terms of the Purchase
and Sale Agreement.

13
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5.2.

Maintenance of Freight Easement Property and Railroad Facilities.

5.2.1.

5.2.2.

5.2.3.

Freight Easement Property and Railroad Facilities. Sierra,
at its expense, shall keep the Freight Easement Property
and Railroad Facilities used by Sierra (including occasional
use, or use for rail car storage or lay down space) in good
repair and in a good and safe condition in conformity with
applicable law or any Sierra Agreement.

Weeds, Trash, Drainage and Graffiti. The parties agree that
Sierra shall be responsible for: (i) drainage and culvert
maintenance and clearance on the Property unless a third
person or entity is contractually responsible for such
maintenance and clearance, and (ii) weed abatement,
vegetation management, and trash collection over the
Freight Easement Property as required by applicable law.
The Commission grants Sierra a license to enter all
portions of the Property as necessary to perform such
maintenance; Sierra shall be required to repair any damage
caused as the result of Sierra’s performance of any such
maintenance. Except as required by applicable law, Sierra
shall not be responsible for the prevention, removal, or
abatement of graffiti wheresoever it may occur. Sierra shall
also not be responsible for drainage maintenance, weed
abatement, vegetation management, or trash collection
related to any construction by the Commission (except for
Railroad Facilities that Sierra is entitled to use), or
necessitated by the actions of any third party authorized by
the Commission to be on the Property, or related to any
actions, omissions, or situations off or outside of the
Property.

Slopes, Trees and Other Conditions outside of Freight
Easement Property. Sierra may, at its option, enter portions
of the Property outside the Freight Easement Property to
maintain or repair slopes, clear fallen trees and branches, or
address other conditions, as necessary to ensure the safety
of Sierra's operations. The Commission grants Sierra a
license to enter all portions of the Property as necessary to
perform such work; Sierra shall be required to repair any
damage caused as the result of Sierra’s performance of any
such maintenance. The Commission shall have no liability
to Sierra for maintenance of portions of the Property
outside of the Freight Easement Property and Sierra’s
exclusive remedies for damage to the Freight Easement
Property or Railroad Facilities shall be limited to those set
forth in Sections 5.5.3 and 8.3. However, this section shall

14
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5.24.

5.2.5.

5.2.6.

not apply to any claims that result from the sole active
negligence or willful misconduct of the Commission or its
officers, directors, employees, agents, contractors, or a
third party under contract with the Commission, in which
case Sierra's exclusive remedies are those set forth in
Section 2.7.2, 8.3 and 14.2.

Scope of Maintenance. For purposes of this section 5.2, the
maintenance and repairs to be performed by Sierra include,
as required by applicable law, (a) inspections, testing, track
profiling, adjustments, lubricating, welding, re-spiking
surfacing, tamping, and any other tasks constituting
customary and routine maintenance of track structures; (b)
repair, renewal, replacement, or other customary and
routine work required to ensure the safety of Railroad
Facilities, including compliance with any applicable bridge
safety management program regulations that may be
promulgated by the Secretary of Transportation pursuant to
Public Law 110-432, Section 417, including the regulations
set forth in 49 CFR Part 237; (c) weed and brush control
and drainage management; and (d) compliance with all
mandated reporting. Sierra shall not be in default under this
agreement if it does not perform tie replacement programs
or upgrades of rail, switches, bridges, or other track
material provided that (e) Sierra’s failure to perform such
replacement programs or upgrades does not violate
applicable law or Sierra’s specific maintenance obligations
under this agreement, and (f) Sierra uses reasonable
diligence to seek outside funding sources for such work.
The Commission shall have no responsibility to maintain
the trackage, structures, or any other Railroad Facilities.

Concurrently with the execution of this agreement and
deposit into escrow, both parties shall execute and deliver
to the FRA a written notice of the assignment of track
inspection and maintenance responsibilities, and bridge
safety management responsibilities, to Sierra in accordance
with 49 CFR § 213.5(c) and 49 CFR § 237.3. The notice of
assignment shall attach a copy of this agreement.

Limits of Commission Liability. Notwithstanding the
limitations on the  Commission’s  maintenance
responsibilities set forth in Section 5.2, the Commission
shall be responsible for the maintenance of any
improvement it constructs on any portion of the Property.
As used in this subsection, the term “improvement”
excludes improvements made to the Railroad Facilities,
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5.3.

5.4.

unless such improvement is made at the request of a third-
party, in which case such third-party shall be responsible
for the incremental increase in the maintenance thereof.
Notwithstanding the foregoing, maintenance responsibility
for improvements to public crossings shall be governed by
the provisions of Section 3.3.

Ownership of Track Materials. All track materials installed by
Sierra as part of the Railroad Facilities shall be of equal or better
quality than those track materials existing at the time of execution
of this agreement, or after completion of rehabilitation and repair
projects by the Commission, including the projects described in
Section 5.1, and shall become the Commission’s property. All
materials removed by Sierra from the Railroad Facilities and
replaced as part of maintenance, repairs, or capital improvements
shall, if the decision to remove them was Sierra’s, become the
property of Sierra. Sierra shall not, without the prior written
approval of Commission, remove track materials or other
improvements from the Property unless they are replaced as
provided in this section. Sierra shall keep a written record of track
materials and other improvements removed from, or installed
upon, the Property and shall provide an updated copy of the record
to the Commission on or before the end of each calendar quarter.

Clearing of Obstructions, Derailments, and Wrecks. Sierra shall as
soon as practicable clear any obstructions, derailments, and wrecks
of railroad equipment or Railroad Facilities.

5.4.1. To the extent that any such obstruction, derailment, or
wreck damages the Property, Sierra shall as soon as
practicable restore the Property to the condition it was in
prior to the obstruction, derailment, or wreck.

5.4.2. If Sierra fails to comply with the provisions of this section,
the Commission may perform the required action and
charge Sierra the reasonable cost thereof. Notwithstanding
the foregoing, the Commission shall not charge Sierra for
the restoration of any damage caused by any third party (i)
to any bridge, if Sierra abandons the subject portion of the
Property under Section 8.3, or (ii) to Property other than
bridges, if in the Commission’s reasonable judgment, such
damage does not expose the Commission to potential
liability to the FRA, PUC, or any other third party, and
either (A) such damage does not obstruct or interfere with
any roadway or other property or facility used by the
Commission or another third party, or (B) Sierra abandons
the subject portion of the Property under Section 8.3. In
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addition, the Commission shall not charge Sierra for the
restoration of any damage caused by the Commission's
contractors, or any third party granted access to the
Property by specific agreement with the Commission.

5.4.3. Nothing in this section is intended to preclude legal action
by Sierra or the Commission against any third party
causing such obstruction, derailment, or wreck.

5.5. Responsibility for Repair or Replacement.

5.5.1. Damage Caused by Freight Operations. Except as
otherwise set forth in this agreement, Sierra will be
responsible to repair or replace any damage to the Freight
Easement Property or Railroad Facilities caused by, or
related to, Sierra’s operations.

5.5.2. Damage Caused by Commission. Sierra will not be
responsible to repair or replace any damage to the Freight
Easement Property or Railroad Facilities caused by the
Commission, its officers, directors, employees, agents, or
contractors.

5.5.3. Damage Caused by Acts of God or Other Factors beyond
Sierra’s Control. If any portion of the Freight Easement
Property or the Railroad Facilities are damaged or
destroyed by flood, fire, civil disturbance, earthquake, earth
movement, storm, sabotage, act of God, terrorism, accident
or any other event beyond Sierra’s reasonable control,
including damage or destruction caused by third parties,
even if said damage or destruction originates outside of the
Freight Easement Property, then Sierra may, but shall not
be required to, at no cost or expense to the Commission, (a)
repair, or cause to be repaired, the damaged or destroyed
portion of the Railroad Facilities; (b) replace, or cause to be
replaced, such portion of the Freight Easement Property or
the Railroad Facilities; or (c) seek to abandon Tourist
Service or Freight Service over all or such portion of the
Property as Sierra deems appropriate as set forth in Section
8.3.

6. Construction, Relocation, or Removal of Railroad Facilities

6.1. By the Commission.

6.1.1. The license herein granted is subject to the Commission’s
needs and requirements to improve and use the Property.
Subject to Sierra’s rights under this agreement, the
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6.1.2.

6.1.3.

Commission, at its sole cost and expense, may add to or
remove any portion of the Railroad Facilities, or change or
relocate them to new locations as reasonably designated by
the Commission, whenever, in the furtherance of the
Commission’s needs and requirements, the Commission
finds such action to be necessary.

In the course of performing such work, the Commission
may not materially reduce, or otherwise materially
interfere with, Sierra’s rights and operations under this
agreement or Sierra’s Freight Service rights and
obligations under federal law (unless first approved by the
STB). The Commission shall to the extent possible notify
Sierra as soon as practicable of any such planned or actual
interference and take all practicable measures to minimize
any such interference.

Sierra shall in such cases provide the Commission with a
fixed-price quote for performing any related work, and the
Commission shall have the option of accepting Sierra’s
quote and having Sierra perform the work, performing the
work itself, or having another qualified rail contractor
perform such work. If the Commission selects a third-party
contractor, the contractor shall execute Sierra’s Right of
Entry Agreement (a copy of which is attached as Exhibit
D).

6.1.4. The Commission shall have the right to salvage, stockpile,

or otherwise dispose of any Railroad Facilities removed
pursuant to this section; provided, however, that if the
removed Railroad Facilities are reusable elsewhere on the
Freight Easement Property, then Sierra shall have the right
to so reuse them. Any Railroad Facilities not so reused on
the Freight Easement Property shall be returned to the
Commission upon expiration or termination of this
agreement and may not be sold to third parties or used
elsewhere.

6.1.5. All such work performed, and any installation of Railroad

Facilities, shall be in conformance with all applicable laws.
If the Commission relocates any portion of the tracks used
for Freight Service, the centerline of the Freight Easement
Property shall, upon completion of the relocation work, be
deemed to have been modified to coincide with the
centerline of the realigned tracks.
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6.2.

6.3.

6.4.

By Sierra. Sierra may, at its cost and expense, modify or improve
the Freight Easement Property and Railroad Facilities as needed to
accommodate its Freight Service or Tourist Service; provided,
however, that Sierra first obtains the Commission’s written
approval of Sierra’s plans for such modifications and
improvements, which approval may be granted or withheld in the
Commission’s sole and absolute discretion. Sierra’s modification
or improvement of the Freight Easement Property and Railroad
Facilities may not interfere with or impede any existing or future
legal public use of the Property that the Commission may
authorize. Sierra may, upon the termination of this agreement or
upon the abandonment of any applicable section of the Freight
Easement Property or portion of the Railroad Facilities, remove
any modifications or improvements to such Freight Easement
Property or Railroad Facilities that were paid for by Sierra, that do
not constitute any repair or replacement to such Freight Easement
Property or Railroad Facilities, and that have not become fixtures
to such Freight Easement Property or Railroad Facilities.

The Commission understands that Sierra requires locations at
which to store and maintain equipment and materials necessary for
Sierra’s Freight Operations including a locomotive pit. The parties
agree that Sierra may store equipment and materials at the location
known as Wrigley’s, located between Swift Street and Natural
Bridges Drive at or about Milepost 21.5. The parties agree that
Sierra will need to identify and construct additional maintenance
and storage locations on the Property, which Sierra may do as
needed, subject to applicable law and the Commission’s prior
written consent, which consent may be granted or withheld in the
Commission’s sole and absolute discretion.

The terms, conditions, and stipulations expressed in this agreement
as to the Freight Easement Property and Railroad Facilities shall
apply to the Freight Easement Property and Railroad Facilities as
they may at any time be expanded, added to, modified, changed, or
relocated.

License Fees

7.1.

For consideration of the rights granted under this agreement, Sierra
shall pay the Commission the following fees as calculated on a
quarterly basis:

7.1.1. Freight Service:

7.1.1.1. First 500 carloads per quarter: $0.00;
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7.2.

7.3.

7.1.1.2. Any additional carloads per quarter: 5% of
Sierra’s handling revenue for such carloads.

7.1.1.3. Storage: $1.00 per day per car in storage.

7.1.2. Temporary Use of Laydown Space. Sierra may from time
to time make arrangements with a temporary shipper by rail
for the use of otherwise unused laydown space (open space
next to railroad track). The parties agree that Sierra will
need to identify such temporary laydown locations on the
Property, which Sierra may do as needed, subject to
applicable law and the Commission’s prior written consent.
Sierra shall also notify the Commission of the expected
duration of each such use. If subsequently the Commission
reasonably objects to any specific use of laydown space by
Sierra or its shipper, Sierra shall as soon as practicable
discontinue that use of such laydown space. Sierra shall, in
addition to the license fees set forth above, pay the
Commission 20% of all revenue (if any) received by Sierra
by such shippers for such use of such laydown space.

7.1.3. Tourist Service: $1.00 per passenger.

Sierra shall, on or before the last day of the month following the
end of each calendar quarter, determine the amounts payable to the
Commission arising from the preceding calendar quarter and shall
provide the Commission with a statement describing all amounts
due the Commission during the quarter. Sierra shall also, upon
reasonable request from the Commission, make available for
inspection and copying all documents and receipts upon which
such fees are based.

Sierra shall, on or before January 31 of each calendar year, pay the
Commission all amounts due the Commission for the prior four
calendar quarters.

Term and Termination

8.1.

8.2.

This agreement shall become effective when fully executed and
delivered to the parties in accordance with Section 27.4, and shall
continue in full force and effect for a period of 10 years unless
otherwise terminated as provided herein.

If (i) Sierra does not regularly use the Freight Service or Tourist
Service rights in accordance with the plan approved by the
Commission (other than railcar storage rights) herein granted over
any segment of the Freight Easement Property, or the Railroad
Facilities on such segment, for a period of one year without the
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8.3.

Commission’s prior written approval, or (ii) Sierra remains in
default in its performance of any covenant or agreement contained
herein for a period of 30 days after written notice from the
Commission to Sierra specifying such default, the Commission
may, at its option, forthwith terminate this agreement by written
notice; provided however, that if such default cannot reasonably be
cured within 30 days after such notice, the Commission may not
terminate this agreement provided that Sierra begins to cure the
default within the 30-day notice period and proceeds diligently to
complete such cure. Upon expiration or termination of this
agreement by either party, Sierra shall proceed to abandon Freight
Service in accordance with section 8.3. As used in this Section
8.2, the term "regularly use™ means revenue train operations for
either Freight Service or Tourist Service consisting of a minimum
of 40 freight cars per year, or 15,000 passengers per year
(beginning with the third year following the effective date of this
agreement), as applicable.

8.2.1. The parties recognize that there are currently little or no
revenue train operations on the Freight Easement Property
or Railroad Facilities and that it may take time for Sierra to
develop such operations, if they can be developed. The
Commission thus agrees that it shall not terminate this
agreement due to the lack of any such revenue train
operations for a period of three years from the effective
date of this agreement.

8.2.2. The Commission also agrees that it shall not terminate this
agreement due to Sierra’s failure to use the rights herein
granted with respect to any segment of the Freight
Easement Property or Railroad Facilities that is necessary
to support any Freight Service or Tourist Service over any
regularly-used portion of the Freight Easement Property
north of any unused segment.

Abandonment.

8.3.1. Sierra may at any time, in its sole and absolute discretion,
immediately and without any liability to the Commission:
(a) abandon Tourist Service over all or such portion of the
Property as Sierra deems appropriate, and (b) seek STB
approval to abandon Freight Service over all or such
portion of the Property as Sierra deems appropriate. In the
event that Sierra seeks to abandon Freight Service, Sierra
shall provide the Commission with 90 days advance notice
of Sierra’s intention and shall, at no cost to Sierra,
cooperate with the Commission’s efforts to take upon itself
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8.4.

8.5.

all Freight Service operations relating to the Property, to
appoint another person or entity to do so, or to rail bank
any portion of the Property as to which Sierra intends to
abandon Freight Service. Nothing in this agreement is
intended by the parties to limit these rights on the part of
Sierra and the Commission agrees that it will cooperate
with Sierra in Sierra’s efforts to so abandon any Tourist
Service or Freight Service.

8.3.2. Any abandonment proceedings instituted by Sierra shall
comply with the abandonment provisions set forth in the
Freight Easement, including the railbanking/OFA
provisions thereof.

8.3.3. To the extent that Sierra abandons Freight Service over all
or any part of the Freight Easement Property or Railroad
Facilities, this agreement and any other rights and
obligations of Sierra to the Commission, shall, at the time
of consummation of such abandonment, terminate with
respect to any abandoned portions of the Freight Easement
Property and Railroad Facilities. Upon the effective date of
such abandonment, Sierra shall, if so requested by the
Commission, (i) assign to the Commission any Sierra
Agreements affecting the abandoned portions of the Freight
Easement Property and Railroad Facilities, (ii) quitclaim
the abandoned portion of the Freight Easement to the
Commission, and (iii) execute any additional documents
reasonably necessary to effectuate the purpose and intent of
this agreement.

All obligations incurred by the parties prior to the termination of
this agreement shall be preserved until satisfied. Notwithstanding
the foregoing, if Sierra terminates this agreement as to any portion
of the Freight Easement Property or Railroad Facilities after
damage to the same by any third party, or because the cost to
maintain, repair, or replace the same is not economical, Sierra shall
thereafter have no liability to the Commission for the cost to
perform any related obligations.

Upon the effective date of termination of this agreement, Sierra
shall, if so requested by the Commission, (i) assign to the
Commission all Sierra Agreements, (ii) quitclaim the Freight
Easement to the Commission, and (iii) execute any additional
documents reasonably necessary to effectuate the purpose and
intent of this agreement.
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Insurance. Sierra and the Commission shall obtain the insurance set forth
below, to be kept in force during the life of this agreement. All insurance
policies must be written by a reputable insurance company reasonably
acceptable to the Commission, or with a current Best's Insurance Guide
Rating of A- and Class VII or better, and authorized to do business in
California. The limits of insurance coverage required under this section
shall be increased every five years during the term hereof and any
extended term based on any increases or decreases in the Producer Price
Index, or any successor index.

9.1.

Sierra Insurance: Sierra shall, at its own cost and expense, provide

and procure Commercial General Liability (“CGL”) and, as
applicable, Workman’s Compensation or Federal Employer’s
Liability Act (“FELA”), insurance.

9.1.1.

9.1.2.

The CGL insurance policy providing bodily injury,
including death, personal injury and property damage
coverage shall have a limit of not less than $25 million
each occurrence and an aggregate limit of not less than $50
million. The self-insured retention may not exceed
$100,000 (as that value is periodically adjusted by the
Consumer Price Index from and after the effective date of
this agreement).) The CGL insurance policy must be
written on ISO occurrence form CG 00 01 12 04 or a
substitute form providing reasonably equivalent coverage.
This insurance shall contain broad form contractual liability
covering the indemnity provisions contained in this
agreement, coverage for railroad operations, and coverage
for construction or demolition work on or near railroad
tracks. Prior to the execution of this agreement, Sierra shall
provide the Commission with a certificate of insurance on a
standard ACORD form, or other form reasonably
acceptable to the Commission, substantiating the required
coverages and limits set forth herein. Upon request by the
Commission, Sierra shall immediately furnish a complete
copy of any policy required hereunder, including all
endorsements, with said copy certified by the insurance
company to be a true and correct copy of the original

policy.

The CGL insurance policy must include the Commission as
an *“additional insured” (using 1SO Additional Insured
Endorsement CG 20 26 or a substitute form reasonably
acceptable to the Commission providing reasonably
equivalent coverage).
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9.1.3.

9.14.

9.15.

Required Provisions: The CGL insurance policy shall
contain, or be endorsed to contain, the following
provisions:

9.1.3.1. For any claims related to this agreement, Sierra’s
insurance coverage shall be primary insurance as
respects the Commission, its directors, officers,
employees, and agents and any insurance or self-
insurance maintained by the Commission, its
directors, officers, employees, or agents, shall be in
excess of Sierra’s insurance and shall not
contribute to it. However, this section shall not
apply to any claims that result from the sole
negligence or willful misconduct of the
Commission or its officers, directors, employees,
agents, or invitees; as to any such claim, the
Commission’s insurance shall be primary and any
insurance or self-insurance maintained by Sierra,
its directors, officers, employees, or agents, shall
be in excess of Commission’s insurance and shall
not contribute to it.

9.1.3.2. Any failure by Sierra to comply with reporting or
other provisions of the policies, including breaches
of warranties, shall not affect coverage provided to
the Commission, its directors, officers, employees,
or agents.

9.1.3.3. Sierra’s insurance shall apply separately to each
insured against whom claim is made or suit is
brought, except with respect to the limits of the
insurer’s liability.

9.1.3.4. Each insurance policy required by this agreement
shall be endorsed to state that coverage shall not be
suspended, voided, canceled, reduced in coverage
or in limits except after 30 days’ prior written
notice by certified mail, return receipt requested,
has been given to the Commission.

Workers’ Compensation or FELA insurance shall cover
any statutory liability as determined to be applicable by the
compensation laws of the State of California or FELA, as
applicable, with a limit of at least $1 million.

The fact that insurance is obtained by Sierra or by the
Commission on behalf of Sierra will not be deemed to
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9.2.

release or diminish Sierra’s liability, including liability
under the indemnity provisions of this agreement. Damages
recoverable by the Commission from Sierra or any third
party will not be limited by the amount of the required
insurance coverage.

Commission Insurance: The Commission shall, at its own cost and

expense, provide and procure such Commercial General Liability
(“CGL”) and Workman’s Compensation insurance as it deems
necessary to cover its obligations under this agreement.

Notices. All correspondence, notices, and other papers shall be delivered
either in person or by certified or registered mail, postage prepaid, to the
parties hereto at the following addresses:

If to Sierra: President
Sierra Northern Railway
341 Industrial Way
Woodland, CA 95616
Fax: 530-666-2919

If to Commission: Executive Director
Santa Cruz County Regional Transportation
Commission
1523 Pacific Avenue
Santa Cruz, CA 95060
Fax: 831-460-3215

Coordination Committee

11.1.

In order to ensure the safety and efficiency of all operations on the
Property, the parties shall establish a Coordination Committee.
The Coordination Committee shall be composed of two
representatives from each party (and any other persons or entities
as the parties may mutually agree) and shall (a) serve as a forum to
coordinate the parties’ activities and resolve questions or disputes
(but only to the extent the parties’ representatives have been so
authorized), and (b) be responsible to make recommendations to
the parties. The Coordination Committee shall meet on a regular
schedule to be determined by the parties, but may be convened for
special meetings by either party upon 10 days written notice to the
other party. Following each meeting, the Coordination Committee
shall deliver written minutes of such meeting to Sierra and the
Commission.

Claims and Liens for Labor and Material
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12.1.

Sierra agrees to pay in full for all materials joined or affixed to the
Property, to pay in full all persons who perform labor upon the
Property, and not to permit or suffer any mechanic’s or
materialman’s lien of any kind or nature to be enforced against the
Property, as to any work done or materials furnished thereon by
Sierra or at Sierra’s request. Sierra shall indemnify, hold harmless
and defend Commission (with counsel reasonably acceptable to
Commission) against and from any and all liens, claims, demands,
costs and expenses of whatsoever nature in any way connected
with or growing out of such work done, labor performed or
materials furnished.

Property Taxes

13.1.

So far as it lawfully may do so, the Commission shall assume,
bear, and pay all property and other taxes and assessments of
whatsoever nature or kind (whether general, local, or special)
levied or assessed upon or against the Property, excepting taxes
levied upon and against any Freight Easement Property or Railroad
Facilities. Sierra shall assume, bear, and pay all property and other
taxes and assessments of whatsoever nature or kind (whether
general, local, or special) levied or assessed upon or against any
Freight Easement Property or Railroad Facilities, including
possessory interest taxes under California Revenue and Taxation
Code section 107 et seq., unless applicable law otherwise excuses
payment of taxes due to the Commission’s ownership of the
Property, the Freight Easement Property, or the Railroad Facilities.

Indemnity

14.1.

14.2.

Sierra shall indemnify, defend and hold harmless the Commission
from any Loss which is due to or arises from: (a) Sierra’s
operation, maintenance, repair, or use of the Freight Easement
Property, Railroad Facilities, any appurtenances thereto, or any
part thereof; (b) Sierra’s provision of Freight Service or Tourist
Service; or (c) Sierra’s failure to comply with or perform any of
the terms and conditions set forth in this agreement; except to the
extent that the Loss is caused by the sole negligence or willful
misconduct of the Commission, its officers, agents, or employees,
or a breach of an express material warranty of the Commission.
The provisions of this section shall survive the termination or
expiration of the term of this agreement.

The Commission shall indemnify, defend and hold harmless Sierra
from any Loss which is due to or arises from the sole negligence or
willful misconduct of the Commission, its officers, agents,
employees, and contractors. For purposes of this Section 14.2 only,
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the term "Loss" is limited to any loss, damage, claim, demand,
action, cause of action, penalty, fine, payment, cost, liability, or
expense of whatsoever nature, including court costs and reasonable
attorneys’ fees, resulting from or related to: (a) any injury to or
death of any person, including officers, agents, and employees of
the Commission or Sierra; or (b) damage to or loss or destruction
of Sierra's equipment, rolling stock and any items being
transported on behalf of Sierra’s customers. Any Loss related to
damage to or destruction of the Freight Easement Property or
Railroad Facilities is subject to the provisions of Section 2.7. The
provisions of this sectionshall survive the termination or
expiration of the term of this agreement.

Removal of Sierra Equipment, Personnel, and Property upon
Termination of Agreement. Prior to, or upon, the termination of this
agreement, Sierra shall, at its sole expense, remove its equipment,
personnel, and other property from the Freight Easement Property and
Railroad Facilities and shall restore, to the Commission’s reasonable
satisfaction, such portions of the Freight Easement Property and Railroad
Facilities used by Sierra to as good a condition as they were in at the
beginning of this agreement or after the completion of rehabilitation and
repairs by the Commission, including the projects specified in Section 5.1,
excepting normal wear and tear. If Sierra fails to do the foregoing, the
Commission may do such work at the cost and expense of Sierra. Sierra
may not remove any property, including the Railroad Facilities, that is or
becomes the property of the Commission under this agreement.

Hazardous Substances and Wastes

16.1. Sierra shall not be liable or responsible for any Hazardous
Materials present on, in, or under the Property, or other problems
relating to the Property, prior to December 31, 2009, which is the
commencement date of its operations under its lease agreement
with Union Pacific Railroad, except to the extent Sierra's activities
exacerbate the contamination of any such pre-existing Hazardous
Materials.

16.2. Sierra shall comply with all applicable laws in its occupancy,
operation, and maintenance of the Freight Easement Property and
Railroad Facilities. Without first obtaining the Commission's
written permission (which may be withheld in the Commission’s
sole reasonable discretion), Sierra shall not treat or dispose of
Hazardous Materials on the Freight Easement Property or Railroad
Facilities. Sierra shall not release any Hazardous Materials on or at
the Freight Easement Property or Railroad Facilities, including
through any drainage or sewer systems. Sierra assumes all
responsibility for the investigation and cleanup of any such release
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16.3.

16.4.

16.5.

or exacerbation by Sierra and shall indemnify, defend, and hold
harmless the Commission and its property, its officers, agents, and
employees, for all costs, including reasonable environmental
consultant and reasonable attorneys’ fees, and claims resulting
from or associated with any such release or exacerbation by Sierra.
Sierra shall assume all responsibility for and shall indemnify,
defend, and hold harmless Commission against all costs and claims
associated with a release or leak of Hazardous Materials, or
exacerbation of pre-existing Hazardous Materials, occurring
between December 31, 2009, and the expiration or sooner
termination of this agreement, and related to Sierra’s use of the
Freight Easement Property and Railroad Facilities, unless such
event was caused by the sole negligence or willful misconduct of
the Commission, its officers, employees, or agents.

Sierra shall not install any above-ground or underground storage
tanks without the Commission’s prior written consent, which
consent may be granted or withheld in Commission’s sole and
absolute discretion. If such consent is granted, Sierra shall obtain
any necessary permits, notify the proper authorities, and provide
the Commission with copies of any such permits and notifications.
Sierra shall assume all responsibility for and shall indemnify,
defend, and hold harmless the Commission against all costs and
claims associated with a release or leak of the contents of any such
tank occurring between December 31, 2009, and the expiration or
termination of this agreement, unless such event was caused by the
sole negligence or willful misconduct of the Commission, its
officers, employees, or agents.

The Commission understands and acknowledges that the regular
operation and maintenance of railroad equipment and tracks
involve the storage, use, and release of de minimus amounts of
Hazardous Materials, including petroleum products, creosote, and
chromated copper arsenate. The Commission agrees that Sierra
shall not be liable or responsible for the de minimus release of any
such Hazardous Materials, unless (i) such release violates
applicable law, or (ii) the Commission is otherwise entitled to
defense and indemnity under Section 14.1.

If Sierra knows, or has reasonable cause to believe, that any
Hazardous Materials have come to be located under or about the
Freight Easement Property or Railroad Facilities, other than as
specifically provided herein or as previously consented to in
writing by the Commission, Sierra shall immediately give the
Commission written notice thereof, together with a copy of any
statement, report, notice, registration, application, permit, business
plan, license, claim, action, or proceeding given to or received
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from any governmental authority or private party concerning the
presence, spill, release, discharge of, or exposure to, such
Hazardous Materials.

16.6. This Section 16 shall continue in full force and effect regardless of
whether this agreement is terminated pursuant to any other
provision or the Freight Easement Property and Railroad Facilities
are abandoned and vacated by Sierra.

Trespassers and Dangerous Conditions. Sierra shall not be required to
take any action or incur any expense (including posting signage or
warnings, providing fencing or other security) as to or against trespassers
on the Property, or invitees of the Commission, other than to promptly
notify local law enforcement and the Commission concerning any
trespassers observed on the Property by Sierra personnel. If Sierra
becomes aware of any dangerous conditions on or about the Property,
Sierra shall promptly notify the Commission of such conditions.

Waivers. The failure of either party hereto to enforce any of the
provisions of this agreement, or to enforce any right or option which is
herein provided, shall in no way be construed to be a waiver of such
provision(s) as to the future, nor in any way to affect the validity of this
agreement or any part hereof, or the right of either party to thereafter
enforce each and every such provision and to exercise any such right or
option. No waiver of any breach of this agreement shall be held to be a
waiver of any other or subsequent breach.

Consent. Unless expressly provided to the contrary elsewhere in this
agreement, whenever the consent, approval, judgment, or determination
(collectively, “consent”) of a party is required or permitted under this
agreement, the consenting party shall exercise good faith and reasonable
judgment in granting or withholding such consent. No party may
unreasonably withhold or delay its consent; consent shall be deemed to
have been withheld if a party fails to consent to the other party within 30
days of having been given written notice of the other party’s intention to
take any action as to which consent is required or permitted.

Non-binding Mediation

20.1. If at any time a question or controversy shall arise between the
parties hereto in connection with this agreement and upon which
the parties cannot agree, such question or controversy shall be
submitted to a single mediator within 20 days after written notice
by one party to the other party of its desire for mediation. The
parties shall in good faith consult to select a mutually acceptable
mediator. The mediator so selected shall be a person with at least
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one-year of exposure to the concepts of railroad operations and
maintenance.

20.2.  Upon selection of the mediator, said mediator shall with reasonable
diligence determine the questions as disclosed in said notice of
demand for mediation and shall give both parties reasonable notice
of the time and place of any mediation. Until the completion of
mediation, performance under the agreement shall continue in the
manner and form existing prior to the rise of such question.

20.3. The compensation, cost, and expenses of the mediator shall be paid
in equal shares by the parties.

Entire Agreement. This document, and the exhibits attached hereto,
constitute the entire agreement between the parties, all oral agreements
being merged herein, and supersedes all prior representations, agreements,
arrangements, understandings, or undertakings, whether oral or written,
between or among the parties relating to the subject matter of this
agreement that are not fully expressed herein.

Modification to Agreement. The provisions of this agreement may be
modified at any time by agreement of the parties hereto, provided such
modification is in writing and signed by all parties to this agreement. Any
agreement made after the date of this agreement and related to the subject
matter contained herein shall be ineffective to modify this agreement in
any respect unless in writing and signed.

No Assignment Absent Consent. Except as specifically provided in this
agreement, Sierra shall not assign this agreement, in whole or in part, or
any rights herein granted, without the Commission’s prior written consent.

Successors and Assigns. Subject to the provisions of Section 23, this
agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs, executors, administrators, successors, and
assigns.

Venue and Choice of Law

25.1. Any and all disputes, controversies, or claims arising out of,
relating to, or in connection with this agreement shall be instituted
and maintained in a competent court in San Francisco County,
California and the parties hereby consent to the jurisdiction of any
such court and to service of process by any means authorized
under California law.

25.2. This agreement shall be governed, construed, and enforced in
accordance with the laws of the State of California, without
reference to its conflicts of laws provisions. The prevailing party in
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any claim or action arising out of or connected with this agreement
shall be entitled to recover all reasonable attorneys’ fees and
related costs, in addition to any other relief that may be awarded by
any court or other tribunal of competent jurisdiction.

Acts of God and Other Disruptions of Service. Neither party shall be
deemed to be in default of this agreement if any failure to meet any
condition or to perform any obligation or provision hereof is caused by, a
result of, or due to strikes, insurrections, acts of God, or any other causes
beyond the party’s control; provided, however, that performance shall
only be excused for as long as the disruption persists.

Miscellaneous

27.1.

27.2.

27.3.

27.4.

In the event that any of the provisions of this agreement are held
by a court or other tribunal of competent jurisdiction to be invalid
or unenforceable, the remaining portions hereof shall remain in full
force and effect and any invalid or unenforceable provisions shall
be enforced to the maximum extent possible so as to effect the
intent of the parties and shall be reformed to the extent necessary
to make such provisions valid and enforceable. Without limiting
the generality of the foregoing, if the requirement in Section 5.2
that Sierra comply with applicable bridge safety management
program regulations (under Public Law 110-432, Section 417) is
held to be a non-delegable duty of the Commission, the
Commission may, at its option, (i) undertake this obligation and
charge Sierra for the cost thereof, or (ii) terminate this agreement.

Each party has participated in negotiating and drafting this
agreement so if an ambiguity or a question of intent or
interpretation arises, this agreement is to be construed as if the
parties had drafted it jointly, as opposed to being construed against
a party because it was responsible for drafting one or more
provisions of this agreement.

Each party acknowledges that the officer executing this agreement
has the authority to enter into this agreement on behalf of the party
and in so doing is authorized to bind the party on whose behalf he
IS signing, to the terms and conditions of this agreement.

This agreement may be executed in one or more counterparts and
by facsimile signature, each of which shall be deemed an original,
but all of which together constitute one and the same instrument.
Each party shall deposit the executed agreement into escrow with
instructions to deliver the agreement upon close of escrow under
the Purchase and Sale Agreement.
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In witness whereof, the parties hereto have caused this agreement to be
executed as of the date first herein written.

SIERRA NORTHERN RAILWAY SANTA CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION

By: By:
David Magaw George A. Dondero
President Executive Director

By its signature below, Sierra Railroad Company, a California corporation,
acknowledges that it is the parent company of Sierra Northern Railway and agrees
to be bound by the terms and conditions of this agreement as if it were a party,
except for such terms and conditions that relate to Sierra Northern Railway’s
obligations to provide common carrier freight rail service.

SIERRA RAILROAD COMPANY

By:
Mike Hart, President

09.28.10 32
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ta Cruz Branch e List of Agreeme  to be Assigned |EXhibit C
MECT AUDIT FOLDER FILENET LEG STAT PARTY NAME PURPOSE MANAGER COUNTY ary ST SUBDV MP START ANNUAL AMT
57497|5091557 | 83409248|Active |CAPITOLA, CITY OF Crossing - Public Roadway Paul G. Farrell _ [Santa Cruz__CAPITOLA CcA $ |
-57879{5095809 83507962 |Active CAPITOLA, CITY OF Easement - Roadway Paul G. Farrell IsantaCruz  [CAPITOLA CA $
595115108176 83747796 |Active COAST DAIRIE & LAND CO. Crossing - Private Roadway Joan M. Preble Santa Cruz DAVENPORT CA $
65104 |SPA7491 853372301Active SANTA CRUZ COUNTY OF Warning Devices - Public Roadway Paul G. Farrell Monterey APTOS CA 112.8[$
114595| 211721} 76287|138604735|Active SANTA CRUZ, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz  |SANTA CRUZ CA $
55249| 227449) 211468]114039215 |Active SANTA CRUZ, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz  [SANTA CRUZ CA |Santa Cruz Sub. 20.78:$
355250| 227485| 211469{114212611|Active SANTA CRUZ, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz  |SANTA CRUZ CA !Santa Cruz Sub. 20.75 50
355251| 228377| 211470)114675818|Active SANTA CRUZ, CITY OF Crossing - Public Roadway Pauyl G. Farrell Santa Cruz  |[SANTA CRUZ CA |Santa Cruz Sub. 19.02|$
366949 231783] 223078|117905095 |Active MONTEREY COUNTY Warning Devices - Public Roadway Paul G. Farrell Monterey WATSONVILLE JCT CA |Santa Cruz Sub. 1.12:$
367395 231857| 223367|117989761 Active RMC PACIFIC MATERIALS Track Dan L. Zack Santa Cruz DAVENPORT CA $
589438| 244025| 207714}154264038|Active CEMEX Industrial Track Agreement w/o Maint Chg Dan L. Zack Santa Cruz  |DAVENPORT CA |Santa Cruz ind Lead 3183
590096| 242123 232126|152672B00}Active SANTA CRUZ, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz  |SANTA CRUZ CA [Santa Cruz Lead 22.093%
446570 S017462 79955856

Santa Cruz County of

Page 2 0f 2

Crossing — public roadway

Paul G. Garrell

Monterey Aptos

CA
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Contract No. |EXhibit D

CONTRACTOR’S RIGHT OF ENTRY AND INDEMNITY AGREEMENT

This contractor’s right of entry and indemnity agreement is dated
2010 and is between Sierra Northern Railway, a California Corporation
(“Railroad”) and (“Contractor”).

Contractor has requested that Railroad permit Contractor to enter upon property
used by Railroad in order to permit Contractor to conduct certain work on, under,
adjacent to, or related to such property. Railroad is agreeable thereto subject to
the terms and conditions set forth in this agreement.

The parties therefore agree as follows:

1. Definitions

1.1  The term “Applicable Law” is defined as the applicable rules and
regulations of the Federal Railroad Administration, the California
Public Utilities Commission, and any other statewide or federal
governmental agency with general jurisdiction over railroad
operations or operations on, under, or adjacent to railroad property.

1.2 The term “Contractor” is defined as Contractor and includes its
directors, officers, employees, agents, parents, subsidiaries,
affiliates, commonly controlled entities, subcontractors, any other
related persons and entities, and all others acting under its or their
authority.

1.3 The terms “include”, “includes”, and “including” are to be read as
if they were followed by the phrase “without limitation.”

1.4 The term “Railroad” is defined in the introductory paragraphs of
this agreement and includes its directors, officers, employees,
agents, parents, subsidiaries, affiliates, commonly controlled
entities, any other related persons and entities, and all others acting
under its or their authority.

15 The term “Railroad Representative” is defined as Railroad’s
General Manager or Track and Maintenance Manager, as
appropriate.

1.6 The term “Railroad’s Right-of-Way” is defined as all real and
personal property within 10 feet of the centerline of any track on
the portion of the Santa Cruz Branch railroad line right-of-way,
including all improvements thereto, purchased from the Union
Pacific Railroad Company by the Santa Cruz County Regional
Transportation Commission (the “Commission”), except where
roadways, buildings, or property boundary lines reduce such

04.09.10A 1
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distance to less than 10 feet and except for any retained rights and
personal property described in the , 2010 Administration,
Coordination, and License agreement between Sierra and the
Commission. Railroad's Right-of-Way is depicted on Exhibit A
attached hereto.

1.7  The term “Work” is defined as all work, activities, and services to
be performed by Contractor on, under, adjacent to, or relating to
the Property including the following:

Right Granted; Purpose. Railroad hereby grants Contractor the right,
upon the terms, provisions, and conditions set forth in this agreement, to
enter upon, have ingress to, and egress from, the Railroad’s Right-of-Way
for the purpose of performing the Work described herein.

Terms and Conditions contained in Exhibits B and B-1. The terms and
conditions contained in Exhibits B and B-1 hereto are hereby made a part
of this agreement.

All Expenses to be Borne by Contractor; Railroad Representative.
Contractor shall bear any and all costs and expenses associated with
Contractor’s Work and any and all costs and expenses incurred by
Railroad caused by or related to Contractor’s Work. Contractor shall
perform all Work on the Railroad’s Right-of-Way in a manner that is
reasonably satisfactory to the Railroad Representative.

Term, Termination. The grant of right herein made to Contractor shall
commence on the date first set forth above and shall continue until
, unless sooner terminated as herein provided, or
until such time as Contractor has completed its Work on the Railroad’s
Right-of-Way, whichever is earlier. Contractor agrees to notify the
Railroad Representative in writing when it has completed its Work on the
Railroad’s Right-of-Way.

License and other fees. As compensation to Railroad for the rights herein
granted and for Railroad’s administrative and other costs, Contractor
agrees to pay Railroad the amount of $2,500 as a license fee. The license
fee shall be payable upon execution of this agreement and the
effectiveness of this agreement is contingent upon Conractor’s payment of
such license fee. Such license fee shall be in addition to any flagging,
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switching, or other costs or expenses payable by Contractor under the
terms of this agreement.

Certificate of Insurance

7.1  Before commencing any Work, Contractor will provide Railroad
with a certificate issued by its insurance carrier providing the
insurance coverage required pursuant to Exhibit B-1 of this
agreement.

7.2  Contractor warrants that this agreement has been thoroughly
reviewed by its insurance agents and brokers and that such agents
and brokers have been instructed to procure insurance coverage
and an endorsement as required herein.

7.3 Allinsurance correspondence shall be directed to: President, Sierra
Northern Railway, 341 Industrial Way, Woodland, California
95776; telephone number (530) 666-9646.

Enforceability; Choice of Law; Choice of Forum

8.1 Any and all disputes, controversies, or claims arising out of,
relating to, or in connection with this agreement shall be instituted
and maintained in a competent court in the City and County of San
Francisco, California and the parties hereby consent to the
jurisdiction of any such court and to service of process by any
means authorized under California law.

8.2  This agreement shall be governed, construed, and enforced in
accordance with the laws of the State of California, without
reference to its conflicts of laws provisions. The prevailing party in
any claim or action arising out of or connected with this agreement
shall be entitled to recover all reasonable attorneys’ fees and
related costs, in addition to any other relief that may be awarded
by any court or other tribunal of competent jurisdiction.

Payment of Fees, Bills: Construction Contracts Only. Contractor
agrees to pay to Railroad, at the time of Contractor’s signing of this
agreement, an advance against fees and costs to be incurred by Contractor
for Railroad’s services in accordance with this agreement in an amount
equal to 1% of (i) the total amount of the contract between Contractor and
the Commission (if the contract is payable on a lump sum basis), or (ii) the
Commission’s budgeted amount (if the contract is payable on a time and
materials basis). Contractor authorizes Railroad to use such funds from
time to time to pay for Railroad’s services in accordance with this
agreement. Any funds remaining after the completion of all Work and of
all of Railroad’s services rendered in accordance with this agreement shall

3
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be returned to Contractor. Contractor shall not be entitled to any interest
on such funds while held by Railroad. If the reasonable cost of Railroad’s
services exceeds the 1% advance paid under this section, Contractor shall
pay Railroad’s invoices for such services in arrears on a monthly basis.
This Section 9 applies to rights of entry issued for construction purposes
only.

Notices. Each notice given pursuant to this agreement shall be effective
when delivered by hand or upon mailing by certified or registered mail,
postage prepaid, to the party for whom it is intended at the address set
forth below or such other address as may be specified from time to time in
writing by one party to the other.

To Railroad:

Sierra Northern Railway
Attn: President

341 Industrial Way
Woodland, CA 95776-6012
Telephone 530-666-9646
Facimile 530-666-2919

To Contractor:

Miscellaneous.

11.1 In the event that any of the provisions of this agreement are held
by a court or other tribunal of competent jurisdiction to be invalid
or unenforceable, the remaining portions hereof shall remain in full
force and effect and any invalid or unenforceable provisions shall
be enforced to the maximum extent possible so as to effect the
intent of the parties and shall be reformed to the extent necessary
to make such provisions valid and enforceable.

11.2  Each party acknowledges that the officer executing this agreement
has the authority to enter into this agreement on behalf of the party
and in so doing is authorized to bind the party on whose behalf he
is signing, to the terms and conditions of this agreement.

4
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11.3  This agreement may be executed in one or more counterparts and
by facsimile signature, each of which shall be deemed an original,
but all of which together constitute one and the same instrument.

In witness whereof, the parties hereto have caused this agreement to be
executed as of the date first herein written.

Sierra Northern Railway

By:

President
Contractor
By:
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EXHIBIT B

GENERAL PROVISIONS FOR CONTRACTOR’S RIGHT OF ENTRY AND INDEMNITY

AGREEMENT

1. Notice of Commencement of Work; Flagging.

11

1.2

1.3

Contractor agrees to notify the Railroad Representative at least 48 hours in advance of
Contractor commencing its Work and at least 24 hours in advance of the proposed
performance of any Work in which any person or equipment will be on Railroad’s Right-
of-Way, or will be near enough to any railroad track that any equipment extension
(including a crane boom) will encroach on Railroad’s Right-of-Way. If an emergency
should arise requiring immediate attention, Contractor shall provide as much notice as
practicable to Railroad before commencing any Work.

Upon receipt of such notice, the Railroad Representative will determine in its reasonable
discretion, and will inform Contractor, whether one or more flagmen will need to be
present and whether Contractor will need to implement any special protective or safety
measures. Any flagman or other special protective or safety measures shall, at Railroad’s
reasonable discretion, be performed by Railroad at Contractor’s sole cost and expense
with the understanding that Railroad’s provision of any such flagging or other services
shall not relieve Contractor of any of its responsibilities or liabilities set forth in this
agreement. Flagging costs are billed in hourly increments at $75 per hour per flagman for
regular working hours, and $112.50 per hour, per flagman, for overtime hours, holidays,
and weekends, or such higher rate as may be in effect at the time of the flagging;
provided that rate increases from the date of the Administration and Coordination
Agreement shall not exceed increases in the United States Department of Labor's Bureau
of Labor Statistics Consumer Price Index, All Urban Consumers, All Items, San
Francisco-Oakland-San Jose, CA.

The flagging requirements of this agreement shall apply only on days when Railroad has
scheduled train movements and then only to those areas of the Railroad’s Right-of-Way
on which the train movements are scheduled to occur. Otherwise, Contractor may
establish working limits for its construction activities pursuant to any means permissible
under the provisions of 49 CFR 214.319.

2. Limitation and Subordination of Rights Granted

2.1

2.2

The foregoing grant of right is subject and subordinate to any prior and continuing right
and obligation of Railroad to use and maintain all or some portion of the Railroad’s
Right-of-Way, including the right and power of Railroad to construct, maintain, repair,
renew, use, operate, change, modify, or relocate railroad tracks, signals, communications
equipment and lines, and other railroad facilities upon, along, or across any or all parts of
Railroad’s Right-of-Way, all or any of which may be freely done at any time or times by
Railroad without liability to Contractor or to any other party for compensation or
damages.

The foregoing grant is also subject to all outstanding superior rights (including those in
favor of licensees and lessees of the Railroad’s Right-of-Way, and others) and the right
of Railroad to renew and extend the same, and is made without covenant of title or for
quiet enjoyment.

3. No Interference with Railroad’s Operations. Subject to the terms and conditions of the
Administration and Coordination Agreement, no Work performed by Contractor shall cause any
material interference with Railroad’s ability to fufill its rights and obligations under the
Administration and Coordination Agreement and federal law, unless specifically permitted under
this agreement, or the Administration and Coordination Agreement, or specifically authorized in
writing, in advance, by the Railroad Representative. Nothing shall be done or suffered to be done
by Contractor at any time that would in any manner impair the safety thereof. When not in use,
Contractor’s machinery and materials shall be kept clear of Railroad’s Right-of-Way.

Exhibit A
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Permits. Prior to beginning any Work, Contractor, at its sole cost and expense, shall obtain all
necessary permits to perform any Work contemplated by this agreement.

Mechanic’s Liens. Contractor shall pay in full all persons who perform labor or provide materials
for the Work to be performed by Contractor. Contractor shall not permit or suffer any mechanic’s
or materialman’s liens of any kind or nature to be enforced against the Railroad’s Right-of-Way or
against any property of Railroad. Contractor shall indemnify and hold harmless Railroad from and
against any and all liens, claims, demands, costs, and expenses of whatsoever nature in any way
connected with, or growing out of, such Work done, labor performed, or materials furnished.

Compliance with Laws. In the prosecution of the Work covered by this agreement, Contractor
shall comply with all applicable federal, state, and local laws, regulations, and enactments affecting
the Work. Contractor shall use only such methods as are consistent with safety, both as concerns
Contractor, Contractor’s agents and employees, the Railroad’s Right-of-Way, the officers, agents,
employees, and property of Railroad, and the public in general. Contractor (without limiting the
generality of the foregoing) shall comply with all applicable state and federal occupation safety
and health acts and regulations. All Federal Railroad Administration regulations shall be followed
when Work is performed on the Railroad’s Right-of-Way. If any failure by Contractor to comply
with any such laws, regulations, and enactments results in any fine, penalty, cost, or charge being
assessed, imposed, or charged against Railroad, Contractor shall reimburse and indemnify Railroad
for any such fine, penalty, cost, or charge, including attorney’s fees and court costs and expenses.
Contractor further agrees, in the event of any such action and upon notice thereof being provided
by Railroad, to defend such action free of cost, charge, or expense to Railroad.

Safety Instructions. Safety of personnel, property, rail operations, and the public is of paramount
importance in the prosecution of the Work pursuant to this agreement. As reinforcement and in
furtherance of overall safety measures to be observed by Contractor (and not by way of limitation),
the following special safety rules shall be followed:

7.1 Contractor shall keep the job site free from safety and health hazards and ensure that any
person working on its behalf is competent and adequately trained in all safety and health
aspects of the job. Contractor shall have proper first aid supplies available on the job site
so that prompt first aid services can be provided to any person that may be injured on the
job site. Contractor shall promptly notify Railroad of any any hidden dangers discovered
by Contractor and of U.S. Occupational Safety and Health Administration reportable
injuries occurring to any person that may arise during the Work performed on the job
site. Contractor shall have a non-delegable duty to control its employees while they are
on the job site, on the Railroad’s Right-of-Way, or on any property of Railroad to be
certain they do not use, are not under the influence of, and do not have in their possession
any alcoholic beverage or illegally obtained drug, narcotic, or other similar or illegal
substance.

7.2 Contractor’s employees and agents shall be suitably dressed to perform their duties
safely and in a manner that will not interfere with their vision and hearing or their free
use of their hands and feet. Only waist length shirts with sleeves and trousers that cover
the entire leg are to be worn. If flare-legged trouser are worn, the trouser bottoms must be
tied to prevent catching. Contractor’s employees and agents should wear sturdy and
protective footwear. Such employees and agents shall not wear boots (other than work
boots), sandals, canvas-type shoes, or other shoes that have thin soles or heels that are
higher than normal. In addition, Contractor shall require its employees and agents to
wear personal protective equipment as specified by Railroad rules, regulations or by any
Railroad officials overlooking the Work at the job site. In particular, the protective
equipment to be worn shall be:

721 Protective head gear that meets American National Standard Z89.1, latest
revision. It is suggested that all hard-hats be affixed with Contractor’s or
subcontractor’s company logo or name.

7.2.2 Eye protection that meets American National Standard for occupational and
educational eye and face protection, Z87.1, latest revision. Additional eye
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7.3

7.4

7.5

7.6

Exhibit A
Page 30of 4

protection must be provided to meet specific job situations such as welding,
grinding, burning, etc.; and

7.2.3 Hearing protection which affords enough attenuation to give protection from
noise levels that will be occurring on the job site.

All heavy equipment provided or leased by Contractor shall be equipped with audible
back-up warning devices. If in the opinion of the Railroad Representative any of
Contractor’s or any of Contractor’s subcontractor’s equipment is unsafe for use on the
Railroad’s right-of-way, Contractor, at the request of the Railroad Representative, shall
remove such equipment from Railroad’s right-of-way.

If Contractor will or does have persons or equipment on Railroad’s Right-of-Way, then
Contractor’s employees who will be or are within such zone shall be trained in safety as
prescribed by the Federal Roadway Worker Protection clauses of the Code of Federal
Regulations (49 CFR 214 et seq.) prior to working within such limits and shall at all
times follow Railroad’s reasonable trackworker safety rules and procedures. If
Contractor’s employees have been trained by another common carrier railroad within one
year prior to their working on the Railroad’s Right-of-Way, only a refresher training will
be required on Railroad’s trackworker safety program and rules. Strict compliance with
Railroad’s trackworker safety program shall be required at all times and Contractor
agrees to indemnify and hold Railroad harmless from any fines or fees caused by
Contractor’s failure to comply at all times with Railroad’s trackworker safety program.

Contractor shall not cross the railroad tracks of Railroad with any vehicles except at
existing, open public or private crossings.

Contractor’s employees must be familiar with procedures to clear men and equipment
from any railroad track area for approaching trains. In addition, all applicable safety
procedures, including the following, shall be adhered to by all of Contractor’s
employees:

Always be on the alert for moving equipment while working near any railroad
tracks or facilities.

Do not step or walk on the top of the rail, frogs, switches, guard rails, or other
track components.

In passing around ends of standing railroad cars, engines, railroad machinery,
and other on-track equipment, leave at least one rail car length (50 feet)
between yourself and the end of the equipment.

Avoid walking or standing on railroad track at any time.

When it is necessary to walk or work on railroad track, always keep a sharp
lookout in both directions for approaching trains.

Before stepping or crossing railroad tracks, look in both directions first. The
same is true when walking around machinery and equipment on and about the
railroad tracks.

Do not sit on, lie under, or cross between railroad cars except as required in
performance of your duty, and only when railroad track and equipment are
under proper protection.

In multiple railroad track territory, do not stand on one railroad track while a
train is passing on another.

Warranty of Work
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8.1

8.2

Contractor warrants to Railroad for a period of one (1) year, or until Railroad no longer
conducts any railroad operations on the Railroad’s Right-of-Way, whichever is less, that
its Work (including all materials and workmanship) is new, of good quality, suitable for
its intended purpose, free from any faults and defects, and in accordance with any and all
applicable laws, rules, and regulations. Contractor shall promply either repair or replace,
at Railroad’s option and to Railroad’s reasonable satisfaction, all Work that Railroad
determines, in its reasonable discretion, to be defective in workmanship or materials
within the warranty period, ordinary wear and tear, and unusual abuse or neglect,
excepted, together with all other work or property which may be damaged or displaced in
so doing. All repairs or replacements shall have a warranty period equal to the original
warranty period as herein stated, dated from Railroad’s final acceptance of such repairs
or replacements.

This section 8 shall continue in full force and effect regardless of whether this agreement
is terminated pursuant to any other provision of this agreement.

9. Indemnity

9.1

9.2

9.3

94

9.5

As used in this section, the term “Railroad” is defined to include both Railroad and any
other railroad companies (including passenger or tourist railroads) using Railroad’s
Right-of-Wayat or near the location of Contractor’s Work and their respective officers,
agents, employees, and customers.

As used in this section, “Loss” is defined as any and all losses, damages, claims,
demands, actions, causes of action, penalties, fines, costs, and expenses of whatsoever
nature (including court costs and reasonable attorney’s fees) resulting from or related to
(a) Contractor’s Work; (b) any injury to or death of any person whomsoever (including
Railroad’s officers, agents, employees, customers, and passengers, Contractor’s officers,
agents, and employees, and any other persons or entities); and (c) any damage to or loss
or destruction of any property whatsoever (including Railroad’s Right-of-Way, any
adjacent property, Contractor’s property, Railroad’s property, the property of any
customers of Railroad, and any property in Railroad’s care or custody).

As a major inducement, and in consideration of the license and permission herein
granted, Contractor agrees to indemnify and hold harmless Railroad from any Loss
which is due to or arises from any cause associated either in whole or part, directly or
indirectly, with the Work performed under this agreement, with any breach of this
agreement, with any failure to observe the health and safety provisions herein, or with
any activity or omission arising out of the performance or nonperformance of this
agreement. However, Contractor shall not be required to indemnify Railroad when the
Loss is caused by the sole negligence or willful misconduct of Railroad.

Contractor accepts Railroad’s Right-of-Wayand all of Railroad’s property in its present
condition and hereby assumes the risk of any injury to or death of persons, and any
damage to or destruction of property, resulting from the condition of, or defects
anywhere in or upon, Railroad’s Right-of-Way or any of Railroad's property regardless
of whether such condition or defects are known or unknown, apparent or latent, and
regardless of whether such condition or defects exist at the commencement of this
agreement or at some later time.

This section 9 shall continue in full force and effect regardless of whether this agreement
is terminated pursuant to any other provision.

10. Restoration of Railroad’s Property. In the event Railroad or the Commission authorizes
Contractor to take down any fence or structure on Railroad’s Right-of-Way or of Railroad, or in
any manner move or disturb any of Railroad’s Right-of-Way or other property of Railroad in
connection with the Work, Contractor shall, as soon as possible and at Contractor's sole cost and
expense, restore such fence or structure or other property to the same condition as it was in before
it was taken down, moved, or disturbed and Contractor shall indemnify and hold harmless
Railroad, its officers, agents, and employees against and from any and all liability, loss, damages,
claims, demands, costs, and expenses of whatsoever nature, including court costs and reasonable
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11.

12.

13.

Exhibit A

attorney’s fees, which may result from any injury to or death of any persons whomsoever, or any
damage to or loss or destruction of any property whatsoever, when such injury, death, damage,
loss, or destruction grows out of or arises from the taking down of any fence or the moving or
disturbance of any property. Railroad will not pay Contractor for any betterments or improvements
by Contractor of such fence or other property.

Hazardous Materials.

11.1 Contractor shall comply with all federal, state and local environmental laws and
regulations in its Work. Without first obtaining Railroad’s written permission (which
may be withheld in Railroad’s sole reasonable discretion), Contractor shall not treat or
dispose of Hazardous Materials on Railroad’s Right-of-Way. Contractor shall not release
any Hazardous Materials on or at Railroad’s Right-of-Way, including through any
drainage or sewer systems. Contractor assumes all responsibility for the investigation and
cleanup of any such release by Contractor and shall indemnify, defend, and hold
harmless Railroad and its property, its officers, agents, and employees for all costs,
including reasonable environmental consultant and reasonable attorneys’ fees, and claims
resulting from or associated with any such release by Contractor. Commencing upon the
effective date of this agreement and until Contractor has provided Railroad with the
required notice concerning Contractor’s completion of its Work, Contractor shall assume
all responsibility for and shall indemnify, defend, and hold harmless Railroad against all
costs and claims associated with a release or leak of Hazardous Materials related to
Contractor’s Work, unless such event was caused by the sole negligence or willful
misconduct of Railroad.

11.2 If Contractor knows, or has reasonable cause to believe, that any Hazardous Materials
have come to be located under or about the Railroad’s Right-of-Way, other than as
specifically provided herein or as previously consented to by Railroad, Contractor shall
immediately give Railroad written notice thereof, together with a copy of any statement,
report, notice, registration, application, permit, business plan, license, claim, action, or
proceeding given to or received from any governmental authority or private party
concerning the presence, spill, release, discharge of, or exposure to, such Hazardous
Materials.

11.3 This section 11 shall continue in full force and effect regardless of whether this
agreement is terminated pursuant to any other provision of this agreement.

Waiver of Breach. The waiver by Railroad of the breach of any condition, covenant, or agreement
herein contained to be kept, observed, and performed by Contractor shall in no way impair the
right of Railroad to avail itself of any subsequent breach thereof.

Assignment — Subcontracting. Contractor shall not assign, sublet, or subcontract this agreement
or any interest therein without Railroad’s or Commission’s prior written consent and any attempt to
so assign, sublet, or subcontract without such prior written consent shall be void. If Contractor
obtains such permission to subcontract all or any portion of the Work, Contractor is and shall
remain responsible for all Work of any such subcontractors and all Work of any such
subcontractors shall be governed by the terms of this agreement.
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EXHIBIT B-1

CONTRACTOR’S RIGHT OF ENTRY AND INDEMNITY AGREEMENT
INSURANCE REQUIREMENTS

1. Contractor shall, at its own cost and expense, provide and procure Commercial General Liability
(“CGL”) insurance, Automobile Public Liability insurance, and, as applicable, Workman’s Compensation or
Federal Employers Liability Act (“FELA”) insurance.

1.1. The CGL insurance policy providing bodily injury, including death, personal injury and
property damage coverage shall have a limit of not less than $5 million each occurrence and an
aggregate limit of not less than $5 million. If the Commission requires higher insurance limits
from the licensee, such insurance limits shall apply to this agreement as well. The CGL insurance
policy must be written on 1SO occurrence form CG 00 01 12 04 or a substitute form providing
reasonably equivalent coverage. This insurance shall contain broad form contractual liability
covering the indemnity provisions contained in this agreement, and coverage for construction or
demolition work on or near railroad tracks. Contractor shall provide Railroad with a certificate of
such insurance prior to the execution of this agreement. Upon request by Railroad, Contractor shall
immediately furnish a complete copy of any policy required hereunder, including all endorsements,
with said copy certified by the insurance company to be a true and correct copy of the original

policy.

1.2. The CGL insurance policy must include Railroad and any other railroad users, including
any tourist or passenger railroads and their customers and passengers, as an “additional insured”
(using ISO Additional Insured Endorsement CG 20 26 or a substitute form providing reasonably
equivalent coverage).

1.3. The CGL insurance policy shall contain, or be endorsed to contain, the following
additional provisions:

1.3.1. For any claims that result from the misconduct or negligence of Contractor or
its officers, directors, employees, agents, or invitees, Contractor’s insurance shall be
primary and any insurance or self-insurance maintained by Railroad, its directors,
officers, employees, or agents, shall be in excess of Contractor’s insurance and shall not
contribute to it.

1.3.2.  Any failure by Contractor to comply with reporting or other provisions of the
policies, including breaches of warranties, shall not affect coverage provided to Railroad,
its directors, officers, employees, or agents.

1.3.3.  Contractor’s insurance shall apply separately to each insured against whom
claim is made or suit is brought, except with respect to the limits of the insurer’s liability.

1.3.4. Each insurance policy required by this agreement shall be endorsed to state that
coverage shall not be suspended, voided, canceled, reduced in coverage or in limits
except after 30 days’ prior written notice by certified mail, return receipt requested, has
been given to Railroad.

1.4. Automobile Public Liability insurance providing bodily injury and property damage
coverage with a combined single limit of at least $1,000,000 each occurrence or claim. This
insurance shall provide contractual liability covering all motor vehicles including hired and non-
owned and mobile equipment to the extent it may be excluded from the general liability insurance.

1.5. Workers’ Compensation insurance covering any statutory liability determined to be
applicable under the compensation laws of the State of California.

1.6. FELA insurance, if applicable, as required by federal law.
2. All insurance policies must be written by a reputable insurance company reasonably acceptable to

Railroad, or with a current Best's Insurance Guide Rating of A- and Class VII or better, and authorized to do
business in California, and must be kept in force during the life of this agreement.
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Page 1 of 1



Contract No.

3. The fact that insurance is obtained by Contractor or by Railroad on behalf of Contractor will not be
deemed to release or diminish Contractor’s liability, including liability under the indemnity provisions of this
agreement. Damages recoverable by Railroad from Contractor or any third party will not be limited by the
amount of the required insurance coverage.
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ASSIGNMENT AND ASSUMPTION AGREEMENT

(Trackage Rights and Interchange Agreement
with
Santa Cruz, Big Trees and Pacific Railway Company)

FOR VALUE RECEIVED, SANTA CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION, a public agency created under California law
(""Assignor’), ASSIGNS AND TRANSFERS to SIERRA NORTHERN RAILWAY, a
California corporation ("*Assignee'), its successors and assigns, all of Assignor's right, title and
interest in and to the attached February 1, 1985 Trackage Rights and Interchange Agreement
made by and between Southern Pacific Transportation Company and Santa Cruz, Big Trees and
Pacific Railway Company (“Big Trees”), as amended on August 21, 1986, (the "Trackage
Agreement™), subject to the following terms, conditions and exceptions:

1. This assignment shall take effect upon the close of escrow on Assignor’s purchase of the
Santa Cruz Branch railroad line from Union Pacific Railroad Company via an August 20,
2010 Purchase and Sale Agreement.

2. Assignee agrees to (a) perform all of the obligations of Assignor pursuant to the Trackage
Agreement accruing after the date hereof, and (b) indemnify, defend and hold Assignor
harmless from and against any and all claims, causes of actions and expenses (including
reasonable attorney's fees) incurred by Assignor and arising out of (1) Assignee's failure
to comply with terms of the Trackage Agreement after the date hereof, and (2) claims
under the Trackage Agreement by Big Trees accruing after the date hereof.

3. The Trackage Agreement shall become a "Sierra Agreement" under the terms and
conditions of the September 28, 2010 Administration, Coordination and License
Agreement between Assignor and Assignee (the "Administration Agreement™) and
shall be subject to the terms and conditions set forth therein.

4, Assignee acknowledges Big Trees' rights to operate under the terms of the Trackage
Agreement. Any agreement to expand Big Trees' operations beyond those permitted
under the Trackage Agreement shall be subject to the terms and conditions of the
Administration Agreement (including Section 2.3.2 et seq.).

5. With respect to Article VII of the Trackage Agreement, Assignor assigns to Assignee
only the right to collect payments for maintenance, repair and capital improvements, as
set forth in Section 2.3.2 et seq. of the Administration Agreement, provided that such
payments shall not exceed the amount otherwise collectible under Article VII. Assignor
retains all other rights under Article VII of the Trackage Agreement.

6. With respect to Article IX of the Trackage Agreement, Assignee shall instruct Big Trees
to name Assignor as an additional insured under the insurance policy required by that
Article.

10.11.10 1
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7. Assignor retains the right to enforce all terms and conditions of the Trackage Agreement
as a third-party beneficiary thereof.

8. Section 2.3.2.8 of the Administration Agreement is incorporated by reference into this
assignment, as if set forth in full.

9. This assignment is made and accepted without recourse against Assignor as to the
performance by any party under the Trackage Agreement.

Dated the day of , 2010.

SANTA CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION, a public
agency created under California law

By:
Title:

SIERRA NORTHERN RAILWAY,
a California corporation

By:
Title:

10.11.10 2
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TRACKAGE RIGHTS AND INTERCHANGE AGREEMENT

THIS AGREEMENT, made and entered into this #day of%
NY

1985, by and between SOUTHERN PACIFIC TRANSPORTATION COMPA)

("SP") and SANTA CRUZ, BIG TREES & PACIFIC RAILWAY COMPANY
("SCR"):

WHEREAS, SP presently owuns a line of railroad extending
thrcugh the City of Santa Cruz, California;

WHEREAS, SCR proposes to acquire from SP under a separate
agreement of even date SP's Santa Cruz Branch north of Mile Post
120.96 in the City of Santa Cruz;

WHEREAS, SCR desires to use certain of SP's tracks at Santa
Cruz for the purpose of turning locomotives and railroad
equipment, interchanging cars with SP and operating passenger
trains to and from trackage between SP's Mile Post 120 and
120.418;

NOW, THEREFORE, in consideration of the premises and other
good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the parties agree as follows:

ARTICLE I. DEFINITION OF CERTAIN TERMS

A. The term "track" or plural thereof and the term
"trackage" shall mean track structure and all
appurtenances thereof, including but not
necessarily limited to rail and fastenings,
switches and frogs complete, bumpers, ties,
ballast, rcadbed, embankzent, signals, bridges,
trestles, culverts or any other structures or
things necessary for support of and entering into .
construction thereof, and if any portion thereof is
located in a thoroughfare the terms shall include
pavement, crossing planks and other similar
materials or facilities used in lieu of pavement or
other street surfacing material at vehicular
crossings of tracks, culverts, drainage facilities,
crossing warning devices, and any and all wotk
required by lawful authority in connection with
construction, renewal, maintenance and operation of
said track structures and all appurtenances
thereof.



B.

The term "“Joint Track", as herein used shall mean
trackage, including underlying property, shown by
red line on Exhibit "A'", attached hereto and
hereby made a part hereof, over which SCR is
granted joint operating rights.

The Term "Interchange Track” or plural thereof, as
herein used, shall mean any SP tracks shown by
blue line on Exhibit "A" which SP may from time to
time designate for the interchange of cars between
SP and SCR. T

ARTICLE II. GRANT OF RIGHT

SP hereby grants to SCR for the term of this
agreement, and subject to limitations herein set
forth, the right to operate its trains, engines and
cars with its cwn employees, over the Joint Track
and on the Interchange Track, as defined herein, in
commen with SP and such other parties as SP may
hereafter admit to the use of the Joint Track and
Interchange Track.

ARTICLE IIT. LIMITATION ON USE BY SCR

The Joint Track shall be used by SCR only for the
purpose of turning locomotives and other railroad
equipment, operating passenger trains to and from
trackage between Mile Post 120 and 120.418, and
interchanging railway traffic with SP, it being
distinctly understood that SCR is not granted the
right to use for any other purpose any industrial,
team, loading, unloading or other track or other
facility now or hereafter located along the Joint
Track. SCR, at its expense, shall provide fuel and
any other necessary supplies for its operations omn
the“Joint Track.

ARTICLEEIV. ADMINISTRATION, OPERATION AND MAINTENANCE

A.

OF JOINT TRACK .

SP shall have exclusive control with respect to
management, maintenance and operatiom of the Joint
Track and shall maintain and keep same in . ~
reasonable repair and reasonably suitable for the
combined requirements of the parties hereto, but it
is expressly understood and agreed that SCR shall
not by reason of any defect in the Joint Track or
Interchange Track or in any track, structure or
appliance appurtenant thereto, or by reason of
failure or neglect of SP to repair any such defect,
have or make against SP any claim or demand for any
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loss, damage, or injury whatsoever arising from
such defect, failure or neglect.

SCR shall assume the entire cost of any changes,
additions or betterments to the Joiat Track that
may be required for its operations, iacludiag but
not limited to any changes or improvements for the
handling of passenzers and passenger trains, or as
the result of entering into this agresement.

SP shall order and direct the movement of trains
and cars on the Joint Track under such reasonble
rules and regulations as SP from time to time mag
adopt. All interpretations and application of the
rules shall be by SP.

SCR shall, at the request of SP, bar from service
upon the Joint Track any SCR empleyees who shall be
found by SP to be responsible for violation of SP
rules and regulations. SCR shall bear and assume
all expenses which it and SP may iacur as a result
of any such barring from service. If such
disciplinary action is appealed by an SCR employee
to the National Railroad Adjustment Board or other
tribunal lawfully created to adjudicates such cases,
and if the decision of such board or tribunal
sustains the employee's position, such employee
shall not thereafter be barred from service omn the
Joint Track by reason of such occurrence.

SCR's operations shall be scheduled so as not to
iaterfere with SP's normal operations. SCR shall
not operate on any portion of the Joiant Track or
Iaterchange Track when SP is operating or about to
operate thereon.

Each party agrees to comply with all lawful
requirements for operation of the Joint Track and
Interchange Track, and if failure to comgly
therewith shall result in any fine, penalty, cost
or charge being suffered or incurred by either
party, the party so failing agrees promptly and
fully to reimburse and indemmify the other party
for and on account thereof. Any locomotive, train
or car used or operated by either party over or
upon said trackage covered by this agreement shall
be deemed to be the locomotive, train or car of
such party, whether owned by it or not.

-3-
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SCR shall secure such additional permits from
gublic bodies for its train operations above and

eyond those covered by the currently outstanding
franchises and/or permits of SP, iacluding those

franchises and/or permits for the loading and
unloading of passengers.

ASCR; at its expense, shall install and maintain
upon its engines and cars such equipment or devices

as may now or in the future be necessary or
appropriate, in the reasonable judgment of SP and
as installed and maintained by SP, on its own
engines and cars, or as required by rules and
regulations of public agencies having jurisdiction,
for operation of trains upon the Joiat Track.

In the event any SCR engine or car shall be wrecked
or derailed on the Joint Track or Interchange
Track, said wreck or derailment shall be picksd up
or rerailed by SP, unless otherwise agreed by the
parties, and SP shall repair the damage to said
tracks. The cost incurred shall be borne in
accordance with Article VIII hereof.

ARTICLE V. INTERCHANGE

A.

SCR shall deliver aand receive cars to be
interchanged between the parties hereto on
Interchange Tracks designated from time to time by
SP.

Cars that are interchanged between the parties
shall be placed on said Interchange Tracks by the
delivering party and billing therefor delivered to
the receiving party. Such placing and delivering
of billing shall constitute delivery, and such cars
shall be considered in the custody of the receiviag
party from the time of such delivery.

Subject to the provisions of Paragraph B of this
Article V, the interchange of cars between the
parties shall be in accordance with che Code of
Rules of the Association of American Railroads then
in effect.

ARTICLE VI. EMPLOYEE CLAIMS -

SCR shall reimburse Southern Pacific in full for
any and all costs incurred by SP in satisfying and
complying with any conditions prescribed by the
Interstate Commerce Commission pursuant to the
provisions of 49 U.S.C. Section 11347 of the
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Interstate Commerce Act for protection of interests
of railroad employes affected by this agreement.

ARTICLE VII. PAYMENTS

SCR shall pay SP the sum of $1.00 per annum, the
recelpt of which is hereby acknowledged, for the
rights graanted herein; provided, however, that SCR
shall pay SP the additional sum of $1,000 for each
month it receives and discharges passengers on that
portion of the Joint Track betwsen Mile Post 120
and 120.418. Said additional amount of:$1,000
shall be increased, but not decreased, commencing
July 1, 1985 and on July 1 of each subsequent year,
in accordance with percentage changes in the AAR
Railroad Cost Recovery Index, Series RCR (1977=
100) of Railroad Material Prices and Wage Rates,
Railroads of Class I, Western District, Material
Prices Wage Rates and Supplements Combined
(excluding fuel), from the year 1583 which shall be
used as the base year, to the calendar year
immediately prior to the year in which the change
is to be made. Thus, the percentage change from
the year 1983 to the year 1984 shall be used to
adjust the rate effective July 1, 1983,

ARTICLE VIII. LIABILITY

A.

Determination, as among the parties hereto, of
liability for "Loss and Damage" as defined in this
Article shall be governed by the following
provisioas:

The term "Loss and Damage" shall mean all loss of
or damage to any property and injury to or death of
any person, includiag amounts paid or payable uader
all applicable laws, and shall also embrace all
cost and expense incident to any such injury,
death, loss or damage (including without limitation
expénse of rerailing the equipment and cleariag
wrecks) arising in connection with operations on or
adjacent to the Joint Tracks and Interchange Tracks
under this agreement.

SP shall be bound to use only reasonable and
customary care, skill and diligence in the
maintenance, repair and renewal of its trackage
used hereunder, and SCR shall not, be reasomn of any
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defect in said trackage or by reason of the

failure or neglect of SP to repair aay such defect,
have or make agaiast SP any claim or demand for

any loss, damage or injury whatsoever, arising from
such defect, failure or neglect.

Except as provided in subparagraph C of this
Article VII, liability for Loss and Damage shall be
fixed among the parties as follows: '

(1) When caused solely by the acts or omissions of
the employees of one party or the defective
property of one party (other than said
trackage), such loss and damage shall be borne
solely by such party.

(2) When caused by the acts or omissioas of the
employees of one party or defective property
(other than said trackage) of one party in
combination with the acts or omissions of the
employees of the other party or the defective
property (other than trackage) of the other
partyv, then, whether or not the acts or
omissions of the employees of a third party or
the defective property of a third party is
involved, all such Loss aad Damage which
occurs shall be borne solely by each party
hereto as to its own passengers, employees and
property (other thaa said trackage, and
equally as to Loss and Damage to said trackage
and to third persons and their property.

(3) Loss and Damage due to any other cause shall
be borme solely by each party as to its own
passengers, employees and property in its
custody, and equally as to damage to trackage
and as to loss or damage suffered by third
parties and their property.

Theforegoing notwithstanding, if such Loss and
Damage involves the trains, engines or cars of only
one ‘party, that party shall bear all Loss and
Damage.

Anything hereinbefore in this Article VIII to the
contrary notwithstanding, none of the parties shall
have any claim against any other party for Ldss and
Damage caused by or resulting from interruption of
or delay to such party's business.
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Each of the parties hereto covenants and agrees
that it will forever indemnify and save harmless
the other party, its successors and assigns, from
and against any and all liability or claiams for

- damages, costs and expenses herein assumed by it;
PROVIDED, HOWEVZR, that the party liable, in whole
or in part, as to any claim or suit filed against
the other party, shall be given prompt notice
thereof and an opportunity to join in or take over,
as may be appropriate, the defense and settlement
of such claim or suit. All releases taken pursuant
to the settlement of claims or suits involving
joint liability shall include each of the parties
hereto involved, and copies thereof shall be
furnished each of them.

ARTICLE IX. INSURANCE

SCR, at its expense, shall procure and keep in
effect during the term of this Agreement, a
Comprehensive General Liability Insurance policy
issued in the name of SCR, covering any liability
arising out of or in any way counected with
operations on the Joint Track and Interchange
Tracks. Said policy shall provide coverage in the
amount of not less than Seven Million Dollars
(87,000,000 .00) combined single limit for all

" damages arising out of bodily injury to or death of
persons and for loss of or damage to property;
shall name SP as an additional insured, with a
cross liability endorsement; cover all of SCR's
contractual liability hereunder; and shall provide
30 days' prior written notice to SP in case of
cancellation or material reductioan. SCR shall
furnish SP a certified copy of such poliecy prior to
commencing the operations herein involved. The
form, substance and limits of said policy shall be
subject. to the approval of SP.

ARTICLE X. ARBITRATION

Any dispute over the terms of this agreement shall.

be settled by a board of three arbitrators experienced
in railroad operations, one to be named by each party
and the third by the two so named. If one party fails
to name an arbitrator (or the two chosen do not name
the third) within sixty days (60) after notice to do
so, such arbitrator shall be named upon application by
either party hereto to any judge of the U.S. District
Court whose jurisdiction includes the Joint Track. The
decision of the arbitrators shall be final and binding
upon the parties. The expenses of arbitration shall be
apportioned by the arbitrators. The parties may agree
upon a single arbitrator.



ARTICLE XI. DEFAULT

If SCR fails to cure its breach of any term or condition

. of this agreement within 60 days after notice from SP to
do so, SP may, at its option, terminate this agreement
forthwith.

ARTICLE XII. SUCCESSORS AND ASSIGNS

This agreement shall be binding upon the sucessors
and assigns of SP and SCR, except that SCR may not
assign this agreement without the prior written
approval of SP.

ARTICLE XIII. EFFECTIVE DATE AND TERM

This agreement is conditioned upon its approval by the
Interstate Commerce Commission and any other
prerequisite legal authority. It shall be effective for
an initial period of ten (10) years from the date

hereof and shall continue thereafter until terminated by
either party on one (1) year's written notice.

ARTICLE XIV. OBLIGATION TO PROVIDE TRACKAGE

If at any time during the term of this agreement SP
elects to abandorn its own operations on the Joint Track,
or any portion thereof, it shall no longer have an
oligation to provide or maintain it for SCR. Thereupon
the Joint Track shall be subject to the applicable
portions of the Right of First Refusal given to SCR by
SP in the Purchase Agreement of even date between the
parties.

IN WITNESS, the parties hereto have executed this agreement
in duplicate as of the date and year first above written.

SR SOUT?JS PACIFIC TRANSPORTATION COMPANY

1( ¢ ﬁt‘ ‘JZMF' F:da ~GCe

SANTA CRUZ, BIG TREES & PACIFIC
RAILWAY COMPANY

'BYM
: itle)
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THYIS SUPPLEMENTAL AGREEMENT, made this g{l)jday of W o

:86, by and between SOUTHERN PACIFIC ,TRANSPORTATION. COMPARY ("sia;-) ,

t
f

i NDelaware corpoxation, and SANTA CRUZ, BIG TREES & PACIFIC RAILWAY

HMPANY ("SCR"), a California corporation;

o

RECITALS:

The parties entered into an agreement dated
February 1, 1985 (SP's Document Audit No. 166136},
providing for use by SCR of certain trackage owned
by SP at Santa Cruz, california, for the purposes
of turning locomotives and railroad equipment,
interchanging cars with S5SP and operating passenger
trains. The parties now desire to amend said agree-
ment in the manner herein set forth.

AGREEMENT:
NOW, THEREFORE, it is mutually agreed as follows:

1. The combined single limit of $7,000,000.00 of insurance lia-
lity coverage called for in Article IX of said agreement dated
| bruary 1, 1985, is hereby reduced to a combined single limit of Five
y1lion Dollars ($5,000,000.00); provided, however, that this reduced
. ait shall be effective only through the end of this current year.

2. Article III (Limitation on Use by SCR) of said agreement dated
pruary 1, 1985, is hereby amencded to read as follows:

The Joint Track shall be used by SCR only for the
purpose of turning locomotives and other railroad
equipment, operating passenger trains to and from
trackage between Mile Posts 120 and 120.418, and
between Mile Posts 120.418 and 120.96, and inter-
changing railway traffic with SP, it being dis-
tinctly understood that SCR is not granted the
right to use for any other purpose any industrial,
team, loading, unlodding or other track or other : -
facility now or hereafter located along the Joint
Prack. SCR, at its expense, shall provide fuel and
any other necessary supplies for its operations on
the Joint Track.

3. Notwithstanding the provisions of Article II and III (as herein
2nded) of said agreement dated February 1, 1985, SCR shall hgreafter
(nerate its passenger trains over the Joint Track only to a point Bgo
flet south of the existing station building, until such time as the ‘
¥ e e e

\
')

900,000 of insurance liability coverage is prowided by SCR. - " -

_1-"




all the terms, coﬁenénﬁéi
1985, shall remain

4. Except as herein otherwise provided,
therein provided.

and conditions of said agreement dated February 1,

in full force and effect, subject to termination as
IN'WITNESS WHEREOF, the parties hereto have caused these presents
first herein written.

to be executed in duplicate as of the day and year

SOUTHERN PACIFIC TRANSPORTATION

COMPANY,
SN Stz
(Tltle) iﬂwmm-bmtndmms

SANTA CRUZ, BIG-TREES & PACIFIC RAILWAY

COMPANY,
B /24Ai;LALAQ;;;;%ﬁiézkﬂ—nﬁ?g /{ r
(Title) e .
¥ )
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