
• I~ ADMINISTRATION, COORDINATION, AND LICENSE AGREEMENT 

{f # Tlm .dmini,,,.tion, coonlinatioo, and lieeme agrwnent (the "Ageecment") i, dated" of 
J~\.:t f W ,2018, and is between the Santa Cruz County Regional Transportation Commission (the 
"Commission"), a public agency created under California law, and St. Vaul & Pacific Railroad, LLC, a 
Minnesota limited liability company, a subsidiary of Progressive Rail IncOlporated ("Railway"). 

The Commission purchased the Santa Cruz Branch railroad line (the "Vroperty") from Union 
Pacific Railroad Company ("UP") via an August 20, 2010, l)utchase and Sale Agreement (the "Purchase 
and Sale Agreement"); 

UP reserved an easement to conduct common carrier freight railroad operations on and over the 
Property (the "Freight Easement"), which Freight Easement is set forth in the Quitclaim Deed by which 
UV, as grantor, quitclaimed all its right, title and interest in and to the Property to the Commission, as 
grantee; 

UP quitclaimed all its right, title, and interest in and to tl1e Freight Easement to a previous operator 
to act as the sole freight rail operator on the Freight Easement; 

For the last fe,\, years, a previous operator operated on the Prope.tty putsuant: to an agreement with 
the Commission; 

The previous operator has agreed to cancel its current administration, coordination and license 
agreement to operate the Property and to convey the Freight Easement to the Railway; 

The Commission has undertaken a study to help detert11ine the best use of the Property by the 
Commission (the "Study"); 

Railway needs a long-term agreement of at least 10 years, cov~ring all facets of railroad operations, 
to justify its investment of time and money needed to conduct railroad operations; and 

Railway and the Commission desire to establish their respective rights and obligations with respect 
to the Property and the Freight Easement by entering into this Agreement. 

The parti.es therefore agree as follows: 

1. Definitions 

1.1 The term "Commission" is defined in tl1e introductory paragraphs of this Agreement and 
includes its directors, officers, employees, agents, parents, subsidia.ries, affiliates, commonly 
controlled entities, and all others acting under its or the~ autl10rity. 

1.2 T11e term "Coordination Committee" is defmed as tlle committee established by the parties 
put:suan t: to Section 1.1. 

1.3 The term "FRA." is defined as the United States Federal Railroad Administration or its 
regula tory successor. 



1.4 11,e teon "Freight Easement" is defined in the introductory paragraphs of this J\grecment. 

1.5 The term "Freight Easement Property" is defined as the portion of the Property 
subject to the Freight Easement consisting of any and all real and personal property 
within 10 feet of the centerline of any track on the Property except where roadways, 
buildings, or Property boundaty lines reduce such distance to less than 10 feet, and 
except for any retained rights and personal property described herein. 

1.6 The term "Freight Setyice" is defined as any and all comlnon carrier rail freight 
operations, rights, or obligations as to the Freight Easement Property including freight 
transportation, switching, temporary rail car storage (subject to the conditions of 
Section 2.5), trans loading freight and dispatching. 

1.7 The term «Hazardous Mi\tcrials" is defined as any substance: (a) that now or in the 
future is regulated or governed by, requires investigation or remediation under, or is 
defined as any hazardous waste, hazardous substance, bio-hazard, medical waste, 
pollutant, or contaminant under any governmental statute, code, ordinance, regulation, 
rule, or order, or any amendment thereto, including the Hazardous l\.fatcrial 
Transportation Act 49 U.S .c. § 5101 ,/ seq. , the Comprehensive Environmental 
Response Compensation and Liability Act, 42 U.S.c. § 9601 , I s'q., and the Resource 
Conservation and Recovery Act, 42 U.S.c. § 6901 ,I s'q., or (b) that is toxic, explosive, 
corrosive, flammable, radioactive, carcinogenic, dangerous, or otherwise hazardous, 
including gasoline, diesel, petroleum hydrocarbons, polychlorinated biphenyls (PCBs), 
asbestos, radon, and urea formaldehyde foam insulation. 

1.8 The term "Hazardous Materia!5 Laws" Ineans all present and future governmental 
statutes, codes, ordinances, regulations, rules, orders, permits, licenses, approvals, 
authorizations, and oth er. "requirenlCtltS of any kind applicable to Hazardous Materials. 

1.9 The terms "include", "includes", and "including" are to be read as if they were followed 
by the phrase "without limitation." 

1.10 The tern1 "Loss" is defined as any loss, damage, claim, demand, action, cause of 
action, penalty, fi.ne, payment, cost, liabiHty, or expense of whatsoever nature, 
including court costs and reasonab le attorneys' fees, resulting from or related to: (a) 
any injury to or· death of any person, including officers , agents, and employees of 
the Commission or Railway; or (b) damage to or loss or destruction of any 
property, including the Property, any adjacent property, and the roadbed, tracks, 
equipment, other property of the Commission or Railway, and any property in the 
Commission's or Railway's care or custody. 

1.11 The tenn «Property" is defined as the entire Santa Cruz Branch railroad line right-of
way purchased from UP by the COlnmlssion, including all ill1provements thereto, 
whether now ex.isting or hereafter constructed. 

1.12 The te.rm "~" is defined as the California Public Utilities Commission. 

1.13 The term "Rnilroad Facilities" is defined as all tracks and other railroad property and 
fixtures , including ties, switches. trackbeds, bridges, trestles, rctaining walls, cuh"-crts, 
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railroad sibrns, switch mechanisms, signals, grade crossings, active and passive grade 
ctossing warning dev1ces and other appurtenances associated with the trackage 
described on Exhibit A and located on the Freight Easement Property. 

1.14 The tenn "Railway" is defined in the intro~uctory paragraphs of this Agreement and 
includes its directors, officers, employees, agents, parents, subsidiaries, affiliates, 
commonly controlled entities, any other related persons and entities, and all others 
actlng under its or their authority. 

1.15 The term "STB" is defined as the United States Surface Transportation Board or 
its regulatory successor. 

1.16 The term "Study" is defined in the intt:oductOlY paragraphs of this Agreement and refers 
to the Unified Corridor Investment Study anticipated to be completed by the end of 
calendar year 2018. For purposes of this Agreement, the Study shall be deemed to be 
"completed" on the date that it is presented, with a reconunendation of Corrumssion staff 
reg"rding the use of the Property, to the governing Board of the Commission. 

1.17 The tenn "Transportation Service" is defined as the transportation of passengers by 
rail, including excursion trains. Transportation Service does not include regularly 
scheduled mass transit or comnluter service. 

1.18 The term "'Up" is defined i;, the introductory paragraphs of this Agreement. 

2. Commission Grants Rights 

2.1. Freight Service (phase n. Upon the effective date of tlus Agreement, the Conunission 
grants Railway the exclusive right and obligation to provide Freight Set\~ce on the Freight 
Easement Property. Railway's 11ghts and obligations to pro\~de Freight Sen1ce under this 
Agreement are ljmited to those set forth in the Freight Easelnent 01: in this Agreement. The 
authorization to provide Preight Service under this .Agreement shall be referred to as 
"Phase I" of this Ahl1:eement. Railway may not, in performing such Freight Service, e."Xceecl 
the ma......u.mU111 speeds authorized by applicable law for the existing track conditions or 
transport rail cars exceeding the applicable track and bridge weight litnits. 

2.2. Trackage l.icense. The Comtrussion grants Railway an exclusive license to use, maintain, 
repair, and operate all of the Railroad Facilities for all Freight Service purposes. 
Notwithstanding their location on ti,e Freight Easement Property, buildings and other 
fixtures which are not appurtenances associated with the tracks and related railroad 
property are not included as part of tlus license. 

2.3. No Material Interference with Frei~ht Service. Notwithstanding the rights retained by the 
Commission under this .t\.greetnent, the exercise of such rights by the COlrunission may not 
materially interfere \\~th Railway's Freight Sel:\~ce rights and obligations under federal law, 
or rights under the Freight Easement, unless first approved by the STB. 
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2.4. T'ram;portarjon Service and Other Third-Party Licenses.. 

2.4.1. Railway Transportation Service (Phase Il). If upon completion of the Study the 
Commission determines that aU of the Freight Easement Property should be used 
for Transportation Selyice, the Commission immediately v...jJI grant Railway a 
non-exclusive license to use the Freight Easement Property and Railroad 
Facilities to provide Transportation Service on th e Freight Easement Property; 
provided that prior to the commencement of operations (a) the Commission has 
approved in writing a detailed plan from Railway describing such Transportation 
Service, (b) the Transportation Service will not materially conflict with, and will 
be subject and subordinate to Freight Service, and (c) Railway has obtained any 
governmental authorizations required under applicable law for such 
Transportation Service. \~lithin 12 months of the Cotnmission determining that 
aU of the Freight Easement Property should be used for Transportation Service, 
Railway will present a detailed plan describing the proposed Transportation 
Se.l:vice, including a description of the proposed equipment to be used. The 
Commission shall have up to one hundred and twenty (120) days to re\~ew 
Railway'S proposed plan, and in no case shall the Commission be required to 
complete its review of Railway's plan prior to the latest date it may grant a license 
to provide Transportation SeJ."vice pursuant to Section 8.2.4. Failure to act on the 
proposed plan within such time peliod will result in the plan being considered 
approved by the Commis.sion, provided, however, that any requirements of the 
California Environmental Quality Act applicable to tbe Transportation Service 
have been met. Railway agrees to act in good faith to incorporate the 
Commission's reasonable requests into its plan. The authorization to provide 
Transportation Service under this Agreement shall be referred to as "Phase II" 
of tbis j\greemenr. 

2.4.1.1. Furore Transportation Service. After the effective date of the grant of 
a license to Railway to provide Transportation Service (Phase II) 
pursuant to Stction 2.4.1 , substquent changes to th(' plan for 
Transportation Se.rvice approved by the Commission sbaU be subject 
to the Commission's approv-al. The Commission shall have up to si:..:ry 
(60) days to review sucb cbanges. Failure to act on the proposed 
amendment to the plan within such rune period will result in the plan 
as amended being considered approved by the Commission provided, 
however, that any requirements of the California Environmental 
Quality Act applicable to the Transportation Service have been met. 
Railway agrees to act in good faith to incorporate the Commission's 
reasonable requests into its plan. 

2.4 .. 1.2. Third-Party Licenses. The Commission reserves the right to grant 
additional licenses over the Freight Easement Property and the 
Railroad Facilities (excluding licenses for temporary rail car storage or 
repairs on the Railroad Facilities), provided that any such licenses: (a) 
do not materially conflict with, and are subject and subordinate to, 
Railway's right to use, maintain, repair, and operate all of the Railroad 
Facilities for all Freight Service pLUposes, 0») do not materially conflict 
with, and ?lre subject and subordinate to, any other license granted 
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Railway hereunder, (c) require the licensee to pay its proportionate 
share of Railway's plior (incurred within the preceding five years) and 
current costs (including labor costs, materials costs, equipment costs -
using equivalent rental costs as a proxy for capital and maintenance 
and repair costs - travel, fuel, conUil.ct labor. and appropriate 
overhead) to maintain the portion of the Freight Easement Property 
and Railroad Facilities used by tbe licensee, and (el) require the licensee 
to (i) provide adequate insurance based on the scope and potential 
risks of operations of the licensee, as determined by the Commission 
and (ii) indemnify and hold harmless Railway and the Commission as 
to any Loss arising out of at related to licensee's operations. 

2.4.1.3. After the effective date of tbe grant of a license to Railway to provide 
Transportation Service (phase II) pursuant to Section 2.4.1, any new 
third-party license for Transportation Service on the Freight Easement 
Property, other than special events as described in Secrion 2.4.1.10, will 
be deemed to materially conflict: with Railway'S Transportation Service 
license. The limiting prm'isions of tbis Section 2.4.1.3 are conditioned 
on tbe Railway me.ering tbe following conditions: 

a. Levels of Service: Railway's T ranspol'tacion Service shall carty the 
fol1ov.~ng numbers of revenue passengers beginning on the third 
anniversary of receipt of the licen!>c to begin Transportation 
Service (phase II): 

l. First Year of Service: 5,000 passengers. 

II. Second Year of Service: 10,000 passengers . 

III. Tbjrd Year of Service and Thereafter: 15,000 
passengers. 

2.4.1.4. If Railway or any third-party licensee ("Tourist Operator') fails to 
initiate and continue to operate Transporwaon Service substantially in 
accordance with its license and approved plan, tben the applicahle 
Tourist Operator's operation!> rnay, at the Commission's option, lose 
priority over any other operations, but only to the extent of such failure 
to operate. 

2.4.1.5. If Railway constructs capital improvements to the porrion of the 
Freight Easement Property and Railroad FaciLities used by a third 
party licensee, the Commission shall promptly and reasonably 
determine (i) (a) the benefit of such improvements to such licensee 
or (b) the diminution of value to such improvemen ts for Railway, 
(ii) the apportiol11nent of benefit or loss for such improvements 
between Railway and such licensee, and (iii) the appropriate 
amortization period for such improvements (for capital 
improvements the Commission shall make such determination 
concurrently with its approval of such capital improvements 
pursuant to Section 6.2). The Commission's contract with such 
licensee will (i) require the licensee to pay amounts due within 30 

5 



days following receipt of writren notice from Railway and (ii) name 
Railway as a third-party beneficiary with lights of enforcement. As 
used in this Agreement, the term ('capital improvement" means any 
improvement or repair that is subject to the capital depreciation rules 
of the Intemal Revenue Service. 

2.4.1.6. Each tbird-party licensee's proportionate sbare of Railway's 
costs sball be calculated in advance by Railway (based on the 
prior year's maintenance and repair costs plus any reasonably 
anticipated extraordinary maintentlllce and repair costs, and the 
parties' relative need or usage during the licensee' 5 operating season) 
on a car-mile b.,is as to the portion of tbe Freigbt Easement Property 
and Railroad Facilities used by such licensee. (As used in this 
subsection, "repair costs" refers to the cost of repairs that maintain 
property in good operating conrlition and not to repairs that are 
"capital improvements," whicb are dealt with in Subsection 2.4.1.5.) 
Sucb licensee shall pay its proportionate share of costs monthly in 
advance during the mont.hs of the licensee's operations. Railway shall 
at the end of each calendar year reconcile the amounts paid (Q the 
actual costs incurred. 'TIle Commission's contract ~vith such licensee 
will (i) provide that if the actu,l costs exceed the amount charged to 

such licensee, sucb licensee will, witbin 30 days following receipt of 
written notice of such reconciliation from Railway pay the additional 
amount to Railway and (ii) name Railway as a third-pa rty beneficiary 
with rights of enforcement. ]f the actual costs are less than the 
amount chaxged to sucb licensee, Railway will within 30 days following 
such reconciliation refund the bahUlcc to such licensee. 

2.4.1.7. The Conunission or its designee shall have the right to review, 
obtain, and copy all books, records, computer records, accounts, 
documentation and any other materials (collectively "Records') 
pertaining to R.'lilway's costs that al·e subject to apportionment under 
this section, including any Records in the possession of any 
subcontractors, for monitoring, auditing, or otherwise verifying said 
costs. Railway agrees to provide the Commission or its designees with 
any Records requested for this pU'1,ose and sball pennit tbe 
COllunission or its designees acc.ess to its premises, upon reasonable 
notice, during normal business hours, for the pU'1)o,e of inspecting 
and copying such Rec01·ds. Railway furthe1' agrees to maintain such 
Records for a period of three years. The Commission acknowledges 
md agrees d,at these Records constitute Railway'S confidential 
infoonotion and sball not be rlisclosed to any tbird-party witbout 
Railway'S prior wl1tten approval, e..'Ccept as otherwise required by 
applicable law. 

2.4.1.8. The Commission, may elect to require a lower level of liability 
insurance coverage for the licensee than the level of coverage then 
required of Railway under Section 9, provided that Railway reasonably 
conCl1l;S with the Comm.ission that the level of operations of a licensee 
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providing a Im';cr level of liability coverage than required of Railway 
under Section 9 justifies the reduced coverage. 

2.4.1.9. Railway will reasonably cooperate with any third party holding rights 
to use the Property, including, without limitation, any third-party 
Transportation Service operator seeking to secure the necessary 
certification or qualification required by applicable law to operate on 
the Railroad Facilities. provided such cooperation does not require 
significat1t unreimbursed expense for Railway. 

2.4.1.10. In addition to all other rights of Commission under this Agreement, 
and notwithstanding anything to the contrary in this Agreement, the 
Commission reserves the right to use the Freight Easement Ptoperty 
and Railroad Facilities for special events. Such special events shall be 
subject to the provisions of Sections 2.4.1.5 and 2.4.1.6, provided that 
such special events ,viti only be deemed to materially conflict with 
another Transportation Service license if they operate dUling the same 
season, and on the same days and times of day, as Railway operations. 
The Commission will consult with Railway regarding Railway's 
willingness and ability to operate such special events. 

Nothing in this paragraph shall preclude the Commission and Railway 
from negotiating arrangements for special events . 

2.5. Tem!;>orarv Rai! Car Storage. Subject to the tenns and conditions of th.is Agreement, 
Railway may undertake temporary rail car storage or repairs related to its own rail 
operations on the Railroad Facilities consistent with the provisions of Sections 2.5.1 and 
2.5.2. For clarification. the staging of rail cars for unloading or loading in connection with 
transloading activities will not be considered rail car storage hereunder. 

2.5.1. 

2.5.2. 

Unless othenvisc expressly agreed by the Commission in writing, Railway will not 
(i) store more than 100 rail cars, or (ii) store rail cars in locations oti,.r than those 
approved by tile Commission, or (iii) store any rail car for more than two (2) 
months. Absent the Commission's prior written consent, which consent may be 
withheld in the Commission's sole discretion, Railway may not store railcars that 
have been used to transpOlt Hazardous ivIate.cials unless such railcars are empty 
or contain only residual amounts of Hazardous rvraterial s. 

Railway shall not exercise its right to use the Freight Easement Property or 
R:lilioad Facilities for temporary rail car storage or repair in a manner tha t 
materjally affects the ability of any third party Transpormtion Sen·ice licensee to 
access the Railroad Facilities for the purpose of exercising its licensed rights. 

2,6. lnvestigndoll. 

2.6.1. Railway hereby acknowledges that (a) it has satisfied itself at the time of this 
Agreement with respect to the condition of the Freight Easement Property and 
Railroad Facilities and their suitability for Railway's intended usc; (b) it has made 
such investigations as it deems necessary with respect to the Freight Easement 
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2.6.2. 

Property and Ramoacl Facilities, as they exist .-it the time of this Agreement, and 
assumes responsibility therefor as to its occupancy and use thereof; and (c) neither 
the Commission nor any of the Commission l s agents has made any oral or written 
representations or warranties with respect to the Freight Easement Property or 
Railxoad Facilities. 

In the event that any public use of the Property, or illegal activities by third parties, 
including trespassing, cause any significant economic or operational problems for 
Railway, Railway may terminate tlus Agreement, provided Railway provides at 
least ninety (90) days' prior written notice to Conmussion of the specific 
problem(s) and cause thereof, cooperates in good faith with Commission 
throughout such period to resolve such problem(s), and complies with the 
provisions of Section 8.3. 

2.7. \vlarrantie~ on Freight Easement Property. Other than as set forth herein, Railway shall 

take the Freig0t Easement Property without any express or implied warranties, including, 
but not limited to, any warranties of merchantabilily, fitness for a particular purpose or 

volume or quality of traffic on the Freight Easement Property, and subject to: (i) 

cncroac1unents or other existing conditions, (ii) all existing ways, alleys, privileges, rights, 
appurtenances and servitudes, ho\vsoever created, and (iii) the COrrurUssion's tights 
hereunder. 

2.8. Rele::lse. Railway, for itself, its successors and assigns, to the maximum extent permitted by 
law, hereby waives, releases, remises, acquits and forever discharges the Commission, its 

officers, employces, agents, successors and assigns, from any Loss of Railw:-lY in any way 
Itrising out of, or connected with, thc known or unknown, existing or future physical or 
environmental condition of the Freight Easement Property and Railroad Facilities 

(including any Hazilrdous 1'v1aterials contamination in, on, under, or adjacent to, the Freight 
Easement Property, or any clearance constraints on the Freight Easement Property). or any 
federal, state, or local law, ordinance, rule or regulation applicable thereto. 

2.8.1. 

2.8.2. 

Railway hereby grants to Commission, on behalf of any insurer providing 
property, general liability, or automobile liability insurtttlce to either Raihvay or 
Commission with respect to the operations of Railway, a waiver of any dght to 
subrogation which any such insurer of .Raihvay rna)' acquire against Commission 
by virme of the payment of any loss under such insurilnce. 

If any Loss described in Section 2.8 is caused by a thil:d party under contract with 
the Com.mission, the Commission shall, a( its option, (i) pursue any claim it may 
have against the third-party contractor, or (ii) assign to Railway any such claim, 
provided thilt Railway shall not be obligated to pursue such cbim. Any amounts 
recovered as a result of any such claim shall, [Q the extent· they exceed any fees 
and costs incurred in pursuing such claim, be used to repair or replace. any of the 
following that are damaged or destroyed in connection with the subject Loss: 

2.8.2.1. First, Freight Easement Property and Railroad Facilities; 

2.8.2.2. Tllen, railroad equipment. 
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2.8.3. 

If Railway commences abandonment proceedings for the subject portion of the 
Property under Section 8.3, the Commission \\:ill not assign any such claim to 
Railway and neither part)' will have any [mther responsibility under this 
Subsection 2.8.2 as to such claim. If Railway's abandonment application is 
withdrawn, or not approved by the STB, the COnunlssion may assign such claim 
to Railway, as provided above. 

The provisions of this Section 2.8 shall survive the termination or expiration 
of thi, Agreement. 

2.9. The rights granted by the. Commission under Sections 2.1- 2.5 are subject to all existing 
licenses, leases, easements, reSti'ictions, conditions. covenants, encumbrances, liens and 
claims of title that may affect the Property and the word "grant" as "sed herein shall not 
be construed as a covenant against the existence of any thereof. 

3. Limitation and Subordination of Rights Granted 

3.1. Commission's Use of Property. The foregoing granted rights are subjecr and subordinate 
t:o the Commission's prior and continuing right to use and maintain the Property for any 
purpose that is not inconsistent with this Agreement. \Vithout limiting the generality of 
the foregoing, the Commission may construct, maintain, repair, renew, usc, operate, 
change, modify or relocate public projects of any kind (including but not limited to a trail 
consistent with the Monterey Bay Sanctuary Scenic Trail (~mSST) Network Final Master 
Plnn), railroad tracks, signals , communication equipment, fiber optics, pipelines, or other 
facilities upon, along, or across any or all of the Properry, all or any of which the 
Commission may freely do at any time or times withollt liability to Railway for 
compensation Or damages; provided, however, that the Comnllssion may not materially 
interfere wjtl, Railway'S rights and operations under this Agreement or Railway'S Freight 
Service rights and obligations under federal law or under the Freight Easement, unless first 
approved by the STB; and provided, further, that the Commission shall to tl,e extent 
possible notify Railway as soon as prtlcticable of any such pltlnned or actual interference 
and provided that the Commission takes all practicable measures to minimize any such 
interference. Railway shall reasonably cooper:tte with the Commission in implementing the 
foregoing uses of the Property. If the Conurussioll 01' its designee requests Railway's 
assistance to transport materials or to perform other transportation or constnlcnon services 
for public projects, Railway will provide such assistance at rates reasonably to be 
determined between the parne5. 

3.2. Commjssion's Inspection Access; Access for i\·1aintenance. l 'be Commission may, as 
reasonable and as coordinated in advance with Railway, (i) inspect the Freight Easement 
Properry and the Railroad Facilities, including any facility used in connection with Freight 
Sen,ice or Transportation Service, and (ii) access the Freight Easement Property and 
Railroad Facilities (including access with Commission or third patty rail vehicles) as 
necessary to maintain areas of the Property outside of the Freight Easement Property that 
are not other\Vi~e reasonably accessible. The COmJllission shall defend, indemnify and hold 
Railw.ay, its officers, directors, employees, and agents, harmless from and against Loss 
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arising from injuries to or death of the Conunission's officers, directors, employees, agents, 
invitees, and ·contractors relating to such inspections, regardless of the cause of such 
injuries, death, or damage and regardless of the negligence of any person, except to the 
extent caused by the willful misconduct or gross negligence of Railway, its employees, or 
agents. The Commission shall ensure that any of its officers, directors, employees, agents, 
invitees, and contractors involved in such inspections arc trained in all sa fety requirements 
and <.]ualified for any operations related to work conducted on or near railroad operations. 

3.3. Future A t-Grade Crossings The parties acknowledge that (i) local goverlUnents may 
desire to create future at-grade public crossings of the Freight Easement Property, and (il) 
the Aptos Village Plan, dated February 23, 2010, specifically includes a future at-grade 
roadway crossing of the Freight Easement Property at approxima tely lI·filepost 12.55. 
Railway shall, at no cost or e.xpcnse to itself, cooperate with the efforts of any applicable 
local governments to secure PUC approval of such crossings; provided, however, that 
Railway shall be entitled to raise any reasonable safety concerns related to such crossings. 
The fees and costs associated with the const1"uction, maintenance, and repair of such 
crossings shall be set either by agreement between Railway and the applicable local 
government (which agreement shall become a Railway Agreement under Sections 4.2 and 
4.3) , or by the PUC pursuant to Public Utilities Code Section 1202, ,/ ,.cq. 

4. Assignment of Certain Con tracts and Agreements 

4.1. Upon approval of Railway to operate the Freight Easement by the STB, the current 
operator will assign to Railway, certain agreements concerning the operation of the 
Raihoad F aciliries, including all track agreclnents, grade crossing agreement.s. and 
other operating agreements set forth in Exhibit C hereto (all such agreements 
hereinafter referred to as the "R"ilway Agreements''), and (ii) to d,e Commission, all 
other agreements relating to d,c Property, including all easements, licenses, and leases (all 
such agreements hereinafter referred to as d1e ctCornmission Agreements''). For any 
assigned Railway Agreements d,at gI:ant dlird-party rights of access to, or use of, the Freight 
Easement or Railroad Facilities; Railway will inSU'llct the holders of sllch agreements to 
name the C0ll11uission as an additional insw'ed on their insurance policies. 

4 .2. Subject to the provisions of Section 2.3, which prohibit. material interference with 
Railway'S Freight Service rights and obligations under federal law or under the Freight 
Easement, unless first approved by the STB, any new Railway Agreclnent granting 
third- party rights of access to, or usc of, the·Freight Easement 01' Railroad Facilities, 
or contemplating alterations the1"eto, is subject to the Commission's prior written 
consent. Such Raih,,'3Y Agreements will be documented by Railway using forms 
approved by the Commission, which forms shall, among other things, include 
provisions indemnifying the Commission and holding it harmless from any Loss in 
connection with the exercise o f rights under such agreements, and the construction, 
maintenance, or operation, of any facilities constructed in connection with such 
agreements. 

4.3. Railway is not, without the Commission's pri01" written consent (subject to the 
provisions of Section 2.3, which prohibit material interference with Railway's Freight 
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Service rights and obligations under federal law or under rhe Freight Easement, unless 
first app1:Oved by the STB), to execute any new Railway Agreements affecting the 
Freight Easement ProperlY or Raih·oad Facilities for a term exceeding the term of this 
Agreement. 

4.4. Railway is not, without the Commission's prior written consent, to tenninate or modify 
any Railway Agreement granting third-party rights of access to, or use of, the Freight 
Easement or Railroad Facilities, or contenlplating alterations thereto. 

5. Maintenance and Operation of Railroad Facilities 

5.1. Initial Rehabilitation and Repair Projects. During Phase I of this Agreement, the 
Commission agrees to pay for (or cause payment for) repairs to the Freight Easement 

Property, including all d:unaged bridges, mrelpasses, trestles, culverts, and track, nc::cessary 
to allow Raihoad to operate the Freight Easement to MP 7.0. During Phase II of this 
Agreement, the Conunission will pay for (or cause payment for) repairs from lI·!l' 7.0 to 
MP 31.39 (lip to Class 'I track classification) within the next three years following grant of 
the license to provide Transportation Serv:ice, provided that if the Commission fails to 

make the required repairs from MP 7.0 to MP 31.39 within the three years, the 
requirements for sen~ce provided by Section 2.4.1.3(a) will be extended accordingly. After 

these repairs are complete the Commission shall ha,re no further obligation to maintain or 
repair the Freight Easement Property or Railroad Facilities. 

5.2. tvfaintenance of Freight Easement Property ;md Railroad Facilities. 

5.2.1. 

5.2.2. 

Freight Easement Properl~y .a.!l.9. Railroad Facilities. Railway, at its expense, 
shall keep the Freight Easement Property and Railroad Facilities used by 
Railway (including occasional use, or use for rail car storage or lay down 
space) in good repair and in a good and safe condition in conformity with 
applicable law or any Railway Agreement, and in substantially the same 
condition provided by the Commission. In the event Railway fails to meet 
this obligation, the Commission has the right but no obligation to correct or 
cause the correction of the deficiency, after no less than 10 days' written 
notice to Railway (except in an emerg~ncy, whereupon no notice is required) 
and, if Railway does not correct the deficiency within 10 days, the 
Commission may bill the Railway and the Railway shall pay the actual cost of 
the correction within 30 days. 

Weeds Trash Dminage and Groffiti. The parties agree that Railway shall be 
responsible for: 0) drainage and culvert maintenance and clearance on the 
entire Property unless a third person or entity is contractually responsible for 
such tnaintenance and clearance, and (ii) weed abatement, vegetation 
n1anagemen t, and trash collection over the Freight Easement Property as 
required by applicable law and in substantially the same condition provided by 
the Comm.ission. If the Comnussion observes a condition that ,requires 
maintenance under these requirements or applicable law, Commission will notify 
R.aihvay [hrough a maintenance reguest. Railway shall resolve maintenance 
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5.2.3. 

5.2.4. 

requests from the COffilrussion within 30 days unless contested in good faith by 
the Railway. In the event Railway contes ts a maintenance reguest from the 

Commission, the request shall be submitted for resolution to the Coordination 
Committee pursuant to Section 11 and, if no resolution is met, rhe dispme may 
be subm.itted to mediation pursuant to Section 20. In the event Railway fails to 
Illeet an uncontested oblig;.tion, the Commission has the right but no obligation 
to correct or cause the correction of the deficiency, after no less than 10 days' 
written notice to Railway (except in an emergency, wh ereupon no notice is 
required) and, if Railway does not correct the deficiency within 10 days, the 
Commission may bill the Railway and the Railway shall pay the acntal cost of the 
correction within 30 days. Railway'S obligation to pay shall be secured by the 
security provided pursuant to Section 5.2,7. Tl1c Commission grants Railway a 

license to emer all portions of the Property as necessary to perform such 
maintenance; Raihvay shall be required to Jcpair any damage caused as the result 
of Railway's performance of any such maintenance. Excep[ as required by 
applicable law, Railway shall not be responsible for the prevention, removal, or 
abatement of graffiti wheresoever it may occur. Railway shall also not: be 
t(~sponsiblc for drainagc maintcnance, weed abatement, vegetation management, 
or trash collection re1i\ted to any construction by the Commission (except for 
Railroad Facilities that Railway is entitled to use), or necessitated by the actions 
of any third party authorized by the Commission to be on the Propel·t)', or caused 
by any actions, omissions, or siulations off or outside of the Property, except to 
the extent caused by Railway. 

Slope~, ~ and O ther Conditions outside of FreghtEasement PronerQ'. 
Railway may, at its option, enter portions o f the Property outside the Freight 
Easctnent Property to maintain or repair slopes, clear fallen trees and 
branches, or address o ther conditions, as necessary to ensure the safety and 
efficiency of Railway'S operations. The Commission grants Railway a license 
to enter all portions of the Property as necessary to perform such work; 
Railway shall be requ.ired to repair any damage caused as the result of 
Railway's performance of any such tnaintenance. The Commission shall have 
110 liability to Railway for maintenance of portions of the Property outside of 
the Freight Easenlent Property and Raihvay's exclusive remedies for danlagc 
to the Freight Easement Property or Railroad Facilities shall be limited to 
those set forth in Sections 5.5.3 and 8.3. However, thi s section shall not apply 
to any claim s to the extent they result from the negligence or willful 
misconduct of the Commission or its officers, directors, employees, agents, 
contractors, or a third party under contract with the Commission, in which 
case Railway'S exclusive remedies are those set forth in Section 2.8 .2, 8.3 and 
14 .2 . 

Scope oflYfaintenance. For purposes of this section 5.2, the maintenance and 
repairs to be performcd by Railway include, (a) inspections, tcs ting, track 
profiling, adjustments, lubricating, welding, re-spiking surfacing, tamping, and 
any other tasks constituting customary and routine maintenance of u'ack 
strucrures; (b) repair, renewal, replacement, or o ther customary and routine work 

12 



5.2.5. 

5.2.6. 

5.2.7. 

required to ensure the safety of Railroad Facilities, including compliance "id, any 
applicable bridge safety management program regulations d1at may be 
promulgated by the Secretal)' of Transportation pursuant to Public Law '110-432, 
Section 417, including the regulations set forth in 49 CFR Part 237; (c) weed and 
brush control and drainage management; and (d) compliance with all mandated 
reporting. Railway shall not be in default under this Agreement if it docs not 
perform tie replacement programs or upgrades of rail, switches. bridges, or othel· 
track material provided that (e) Railway'S failure to perform such replacement 
programs or upgrades does not violate applicable law or Railway'S specific 
maintenance obligations under this Agreement, and (f) Railway uses reasonable 
diligence to seek outside funding sources for such work. The Commission shall 
have no responsIbility to maintain the trackage, structures, or any other Railroad 
Facilities except as otherwise specifically required herein. 

Concurrently with the execution of this Agreement, the required parties shall 
execute and deliver to the FRA a written notice of the assignment of track 
inspection and maintenance responsibilities, and bridge safety management 
responsibilities, to Railway in accordance with 49 CFR § 213.5(c) and 49 
CFR § 237.3. The notice of assignment shall attach a copy of this 
/ \greelnent. 

Limits of Commission Liability. Notwithstanding the limitations on the 
Con1mlssion's lnaintenance responsibilities set forth in Section 5.2, the 
C01l1mission shall be responsible for the l11.aintenance of any 
itnpravelnent it constructs on any portion of ~le Property after 
cOlnpletion of its obligations under Section 5.1. As used in this subsection, 
the tenTI "improvenlen~' excludes lluprovcments lTIade to the Railroad 
Facilities, unless such improvement is l11.ade at the request of a third- party, 
in which case such third-party shall be responsible far the mcrenlental 
increase in the lnaintenance cost thereof. Notwithstanding the foregoing, 
Inaintenance responsibility for inlprovements to public crossings shall be 
governed by the provisions of Section 3.3. 

Security. Railway shall provide a performance bond or alternative secLU1ty 

acceptable to the COlnmission guaranteeing its financial responsibility for the 
performance of its oblig.'-uons to provide maintenance of the Freight Easement 
Property and Railroad Facilities under Section 5.2 and pay all License Fces due 
under Section 7, in an atnount no less than $160,000, granting the Commission 
dghts as an obligee under the bond or alternative security to cause the 
perfolroance of these obligations in the event of Railway'S failure to do so, after 
any applicable notice and cure period under the express tenns of this ,Agreement. 
The exercise of its fights under the bond or alternative security shall not in any 
way limit the rights of the Commission to tenninate this Agrectnent or any other 
rights or rClTIcrucs hereunder or under applicable law. 

5.3. Ownership of Track Materials. All track materials installed by Railway as part of the 
Railroad Facilities shall be of equal or better quality than those track materials existing 
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at the tinle of cxc;~cution of this Agreement, or after completion of rehabilitation and 

repair projects by the Commission, including the projects described in Section 5.1, and 
shall become the Commission's property. All materials removed by Railway from the 
Railroad Facilities and replaced as part of maintenance, repairs, or capital 
ilnprovetnents shall, if the decision to relnove them was Railway's, become the 
property of Railway. Railway shall not, without the prior written approval of 

Conl111ission, remove track materials or other inlprovenlents from the Property unless 
they are replaced as provided in this section. Railway shall keep a written record of 
track materials and other improvements removed from, or installed upon, the Prope.rty 

and shall provide an updated copy of the record to the Commission on or before the 
end of each calendar quarter. 

5.4. Clearing of Obstructions Derailments and Wrecks. Railway shaH as soon as 

practicable clear any obstructions, deraihnents, and wrecks of railroad equipment on 
Railroad Facilities. 

5.4.1. 

5.4.2. 

5.4.3. 

To the extent that any such obstruction, derailment, or wreck damages the 
Property, Railway shall as soon as practicable restore the Property to the 
condition it was in prior to the obstruction, derailnlent, or wreck. 

If Railway fails to comply with the provisions of this section, the Commission 
may perform the required action and charge Railway the reasonable cost 
thereof. Notwithstanding the foregoing, the Commission shall UQl charge 
Railway for the restoration of any datnage caused by any third party to any 
bridge if in the Comnussion's reasonable judgtllent, such damage does not 
expose the Commission to potential liability to the FRi\., PUC, or any other 
third party, and either (A) sllch damage does not obstruct or interfere with 

any roadway or other property or facility lIsed by the COllltnission or another 
third part)', or (B) Railway abandons the subject portion of the Property tmder 
Section 8.3. In addition, the COrrunlssion shall not charge Railway for the 
restoration of any damage caused by the Commission's contractors, or any tlurd 

party gnl11ted access to the Property by specific agreement with the Conunission. 

Nothing in this section is intended to preclude legal action by Railw,y or the 
Commission against any third parry causing such obstruction) derailment, or 
\'vreck. 

5.5. Responsibjlity for Repair or Replacement. 

5.5.1. 

5.5.2. 

Dilmage Caused ~ Freight Operations. Except as othenvise set form in this 
Agreement, Railway will be responsible to repair or replace any damage to the 
Freight Easement Property or "Railroad Facilities caused by, or related to, 
Railway's operations. 

Darn:=tge Caused bv CQmnussion. Railway "\-vill not be responsible to repair or 
replace any damage to the Freight Easement Property or Railroad Facilities 
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5.5.3. 

crtuscd by the Commission, its officers, directors, employees, agents, or 
con tractors. 

D~magc Caused by Acts o f God or Other Factors beyond Railway's Control. If 

any portion of the Freight Easement Property or the Railroad Facilities are 
damaged or destroyed by flood, flre, civil disturbance, earthquake, earth 
movement, storm, sabotage, act of God, terrorism, accident or any other event 
beyond Railway's reasonable control, inducting damage Or destruction caused by 
third parties, even if said damage or destruction originates outside of the Freight 
Easement Property, then Railway may (but. except to the e..,<[cnt covCIed by 
insurance required under this Agreement. shall not be required to) at no cost or 
expense to the Comnussion, (a) repair, or cause to be repaired, the damaged or 
destroyed portion of the Freight Easement Propert), or R.1ilroad Facilities; or Q,) 
replace, or cause to be replaced, such portion of the Freight Easement Property 
or the Railroad Facilities. In the event Railway does not elect to repair or replace 
the damaged or destroyed portion of the Freight Easement Property or Railroad 
Facilities, Railway sh~lll reasonably cooperate, at its own cost. with the 
Commission to seek funding and cause the repair or replacement of the damaged 
or destroyed Railroad Facilities, or otherwise to suspend or (lbandon 
Transportation Service or Freight Service over such portion of the Property as 
the parties muruaUy :l.gree is necessitated by the damage or destruction. 

6. Construction, Relocation, or Removal of Railroad Facilities 

6.1. By the C()mJni~sion. 

6.1.1. The license herein granted is subject to the Commission's needs and 
requirements to improve and use the Property. Subject to Railway's tights under 
this Agreetnent. the Commission, at it') sole cost and expense, may add to or 
rc1110Ve any portion of the Railroad Facilities, or changc or relocate thcm to new 
locations as re.'lsonably designated by the Commission, whencyer, in the 
furtherancc of the COllunission's needs and requirements, the Commission finds 
such action to be necessary. 

6 .1 .2. In the course of performing such work, the Commission may not materially 
reducc, or othCl"\li;Se materially interfere '\vith, Railway's rights and operations 

under tills Agreement or Railway's Freight Service rights and obligations under 
federal law or rights under the Freight Easement, unless ftrst approved by the 
STB. The Commission shall to the extent possible notify Railway as soon as 
practicable of any such planned or actual interference and take all practicable 
measures to minimize any such interference. 

6.1.3. Railway sh"dl in such cases provide the Commission \Vith a fixed-price quote 
for performing any related work, and the Commission shall have the option 
of accepting Railway)s quote and having Railway perform the work, 

perforn1ing the work itself, or having another qualified rail contr(lctor 
pe.rform such work. If the Commission selects a third-party contractor, the 
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contractor shall execute Railway's Right ofEnrry Agreement (a copy of which 
is attached as Exhibit D). 

6.1.4. The Commission sha.ll have the right to salvage, stockpile, or otherwise dispose 
of any Railroad Facilities removed pursuant to this section; provided, however, 

that if the removed Railroad Facilities are reusable elsewhere on the Freight 
Easement Property, then Railway shall have the right to so reuse them. Any 
Railroad Facilities not so reused on the Freight Easement Properly shall be 
dlsposed of or otherwise removed at the Commission's c}.."pcnse. 

6.1.5. All such work perfom1ed, and any installarion of Railroad Facilities, shall be 
in conformance with aU applicable laws. If the Commission relocates any 
portion of the tracks used for Freight Service, the centerline of the Freight 
Easement Property shall, upon completion of the relocation work, be deemed 
to have been modified to coincide with the centerline of the realigned tracks. 

6.2. By Railw:\y. Railway 111ay, at its cost and c."pense, Inodify or improve the Freight Ea5Cfficnt 
Property and Railroad Facilities as needed to accommodate its Freight Service or 
Transportation Service; provided, however, that Railway first obt.'tins the Commission's 
written approval of Railway's plans for such modifications and itnprovements. Subject to 

the provisions of Section 2.3, which prohibit material interference \vith Railway's Freight 
Sen~ce rights and obligations under federal law, or rights under the Freight Easement, 
unless ftrst approved b), the STB, Railway'S modification or improvement of the Freight 
Easement Property and Railroad Facilities will be coordinated with existing or future legal 
public uses of the Property that the Conunission may authorize. Railway may, upon the 
termination of this Agreement or upon the abandorunent of any applicable section of the 
Freight Easement Property or portion of the R,wroad Facilities, remove any modifications 
or improvements to such Freight Easement Property or Railroad Facilities that were paid 
for by Railway, that do not constitute any repair or replacement to such Freight Easement 
Property or Railroad Facilities, and that have not become fi.'Xtures to such Freight 
Easement Property or Railroad Facilities. 

6.3. The C0l11mission understands that Railway requires locations outside of the Freight 
Easement Property at which to store and maintain equipment and materials necessary 
for Railway's Freight Operations. The parties agree that Railway will need to identify 
and construct additional maintenance and storage locations on the Property, which 
Railway may do as needed, subject to applicable law and the Commission's prior 
\\,11ttcn consent (subject to the provisions of Section 2.3, which prohibit material 
interference with Railway's Freight SCI.~~ce rights and obligations under federal law, unless 
first approved by the STB). 

6.4. The tenns, conditions, and stipulations expressed in this Agreement as to the Freight 
Easement Property and Railroad Facilities shall apply to the Freight Easement Property 
and Railroad Facilities as they may at an)' time be expanded, added to, modified, changed, 
or relocate,d. 

7. License Fees 

7.1. For consideration of the rights granted under thi$Agreement, Railway shall pay the 
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Commission the following fees as calculated on a quarterly basis: 

7.1.1. Freight Service: 

7.1.1.'1. Firs t 750 carloads per quarter: 3% of Railway'S handling revenue for 
such carloads. 

7.1.1.2. Any additional carloads per quarter: 5% of Railway', handling revellue 
for such carloads. 

7.1.1.3. Storage: Fift)' percent (50%) of Railway's storage revenue in excess of 
$2.00 per car per storage day per quarter. 

7.1.2. TempQr~r}' Use of LflydQWU Space. Railway may from time to time make 
nrrangements with a temporary shipper by rail for the use of othenvise unused 
laydowo space (open space outside of the Frcight Easement Property next to 
railroad track). The parties agree that Railway will need to identify such temporal), 
laydown locations on the Property, which Railway may do as needed, subject to 
applicable law and the Commission's prior written consent. Railway shall also 
notify the Commission of the expected duration of each such use. If subsequently 
the Commission reasonab1y objects to any specific use of laydown space by 
Railway or its shipper. the COOlllussion \",ill make availab1e an alternative Jaydowll 
location reasonably acceptable to Railway and shipper, and Railway shall as soon 
ns practicable discontinue that use of such laydown space and move to the 
alternatiye laydown location. Railway shall, in addition to the license fees set forth 
above, pay the Commission 200/0 of all revenue (if any) received by Railway by 
such shippers for such use of such Iaydown space. 

7.1.3. Tran!'portation SeJ.irice: 30/0 of passenger ticket revenue on ncker revenue up to 
$500,000 per quarter, plus 50/0 of passenger ticket revenue on ticket revenue over 
and above $500,000 per quarter. 

7.2. Railway shall, within 60 days following the end of each calendar quarter, determine the 
amounts payable to the Commission arising from the preceding calendar quarter and shall 
provide the Conurussion with a statement describing all amounts due d1e Commission 
during the quarter. Railway shall also, upon reasonable request from the Conurussion, make 
available for inspection and copying all documents and reccipts upon which such fees are 
based. 

7.3. Subject to Section 7.4, Railway shall, within 60 days follO\ving the end of each calendar 
quarter, pay the Conurussion aU amounts due the C01111russion for the prior calendar 
quarter. Railway's obligation to pay license fees is specifically acknowledged to be secured 
by the security required under Section 5.2.7. 

7.4. The requirement to pay the license fees for Freight Service as set forth in Section 7.1.1 will 
begin with the first quarter after the first anniversary of Phase I of tlus Agreement and the 
requirement to pay ti,e license fees for Transportation Service as set forth in Section 7. J.3 
will begin with the first quarter after the first anniversary oCPhase II of this Agreement. 

8. Term and Termination 
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B.1. This Agteement shall become effective when fully executed and delivered to the parties in 
accordance with Section 27.4 and shall continue in full force and effect for a period of 10 
years unless otherwise terminated as provided hen,"jn. 

8.2. Tcrminlltion: 

8.2.1. Default. 
B.2.1.1. If Railway does not prm~de regular Freight Service, without the 

Commission's prior written approvnl, the Commission may forthwith 
tenninate tlus Agreement by written notice. As llsed in this Section 
8.2.1.1, the term "regular Freight Senrice" means revenue train 
operations for Freight Service consisting of a minimum of (i) 50 
freight cars during the flrst full calendar year of service (beginning 
January 1); (ii) 150 freight cars during the second calendar year of 
sc.rvice; (iii) 200 freight cars during the third calendar year of service; 
and (iv) 250 freight cars during the fourth calendar year of service and 
thereafter; or 

B.2.1.2. If Railway does not provide regular Transportation Service during 
Phase II, without the Comlnission's prior written approval, the 
Commission may forthwith terminate this Agreement by written 
notice. As used in this Section 8,2.1.2, the (elm "regular 
Transportation Service" means revenue thematic e.xcurSlO!1 
operation, consisting of a minimum of (i) one excursion during the 
flrst full calendar year of service after the third anniversary of the 
receipt of the license to begin Transportation Service (phase II); (ii) 
two excursions during the second calendar year of service after the 
third anniversary of Phase II; and (iii) flve excursions during the third 
year of service after the third anniversary of Phase II and each year 
thereafter during the term; provided, that if the Conurussion fails to 
make required repairs under Section 5.1 during the first three years of 
Phase II, the commencement date for "regular Transportation 
Service" as defmed herein shall be extended accordingly. For the 
avoidance of doubt, the Commission tnay not terminate this 
Agreement pursuant to this Section B.2.1.2 if it has not approved the 
non-exclusive license to Railway to use the Freight Easement 
Property and Railroad Facilities to provide 'rransportation Service on 
the Freight Easement Property (phase II). 

8.2.1.3. Railway remains in default in its perfonnance of any covenant or 
agreement contained herein for a period of 30 days after written 
notice from the Commission to Railway specifying such default, the 
Commission milY, at its option, (i) cure the default and, at its option, 
invoice Railway for the cost thereof, withhold the cost thereof from 
any amount otherwise due to Railway. or call any available bond or 
security for the payment thercoC or (ii) forthwith tenn.inate this 
Agreement by written notice; provided however, that if such default 
cannot reasonably be cured within 30 days after such notice, the 
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8.2.2. 

8.2.3. 

8.2.4. 

8.2.5. 

COllunission may not terminate this Agreement provided that 
Railway begins to cure tbe default within the 3D-day notice period 
and proceeds diligently to complete such cure. 

Upon ten11.ination of tbis Agreement, whether through the expiration of the 
term or by the Parties as contemplated herein, Railway shall cooperate, at its 
expense, with the transfer or abandonment C!f Freight Service as requested by 
the Commission; provided, that no termination shall be effective unless and until 
the STU has approved such transfer or abandonment. 

The parties acknowledge tbat initiation of Freight Services by Railway will 
require Railway to invest subsmntial funds in anticipation of future revenues 
from both Phase I (Freight Service) and Ph"se II (Transportation Service) 
service. In recognition of Railway's investment, jf after completion of the Study 
and prior to the grant of a license to provide Transportation Service (phase II), 
tbe Commission detenrunes that the Freight Easement Property should not be 
used for Freight Service from !viP 7.0 to MP 0.0, the C01nmission may tcrm..inatc 
this Agreement subject to the provisions of Section 8.2.2, and upon approval of 
tbe abandonment by the STB, pay Railway $300,000. 

The Railway can terminate tlus Agreement if by one hundred and rwent)' (120) 
days after completion of tbe Study, the Commission has not granted a license 
pursuant to Section 2.4.1 hereof to provide Phase II Transportation Service over 
all of the Freight Easement Property. 

The Commission also agrees that it shall not terminate this Agreement due to 
Railway's failure to use the rights herein granted with respe.ct to any segment of 
the Freight Easement Property or Railroad Facilities that is necessary to support 
any Freight Service over any regularly-used portion of ti,e Freight Easement 
Property north of any unused segment. 

8.3. Abandonment. Railway may at any time, in its sole and absolute discretion, immediately 
and without any liability to the Commission (except as expressly provided herein, including 
but not limited to Section 8.5): (a) abandon Transportation Setvice over all or such portion 
of the Property as Railway deems appropriate, and (h) seek STB approval to abandon 
Freight Service over all or such portion of the Property as Railway deems appropriate. In 
the event that Railway seeks to abandon Freight Service, Railway shall provide the 
Comnussion with 90 days advance notice of Railway'S intention and shall, at its cost, 
cooperate with the Commission's efforts to take upon itself all Frcight Service operations 
relating to the Property, to appoint another person or entity to do so. or to rail bank any 
portion of ti,e Property as to which Railway intends to abandon Freight Sen,ice. Nothing 
in tlus Agreement is intended by the parties to limit these rights on the part of Railway and 
the Commission agrees that it will cooperate with Railway. at Railway"s cost, in Railway's 
efforts to so abandon any Transportation Servlce or Freight Service. No such 
abandonment, transfer of Freight Se1yice operations, or rail banlcing, shall be effective 
unless and until the STB has issued its approval thereof. In addition, this Agreement shall 
not term..inate with respect to all or any portion of the Property unless and llntil the STB 
has issued such approval. 

8.3.1. Any abandonment proceedings instituted by Railway shall comply with the 
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8.3.2. 

nbandollmcnt prOVlSIons set forth in the Freight Easement, including the 
railbanking/OFA provisions thereof. 

To the extent the STB approves abandonment or transfer of Freight Se[1,~ce 
over all or any part of the Freight Easement Property or Railroad Facilities, this 
Agreement and any other rights and obligations of Railway to the Commission, 
shall , <It the time of consummation of such ab~ndonment or lIansfer, term.inate 
with respect to any abandoned or transferred portions of the Freight Easement 
Property and Railroad Facilities. Upon the effective date of such abandonment, 
Railway shall (i) assign to tl1e Commission or new operator, as applicable. any 
Railway Agreements affecting the abandoned or transferred portions of the 
Freight Easement Property and Railroad Facilities, (ii) quitclaim the abandoned 
portion of the Freight Easement to the Comm.ission or new operator, as 
applicable, and (iii) e..xecute any additional documents reasonably necessary to 
effectuate the purpose and intent of this Agreement. 

8.4. Upon the effective date of termination of this Agreement, Railway shall, if so requested by 
the Commission, (i) assign to the Comm..ission all Railway Agreements, (ii) quitclaim the 
Freight Easement to the Commission. and (iii) execute any additional documents 
reasonably necessary to effecruate the purpose and intent of this Agreement. 

8.5. LIQUIDATED DAMi\GES. The parties each acknowledge that, in the event Railway 
exercises its right to abandon Freight Service over the entirety of the Freight Easement and 
the C01111nission is unable, despite. its reasonable efforts, to obtain a new operator to which 
Freight Service is transferred by the STB. then determining the resulting damages would 
be impract.icable or extremely difficult. because the Comnussion has underraken a 
commitment to operate Freight Service on the Freight Easement Property as a condition 
of receipt of funds for purchase of the Property and is incapable of acting as a common 
carrier itself. Therefore, the parties agree that, in the event Railway exercises its right to 
abandon Freight Service over the entirety of the Freight Easement and the Commission is 
unable, despite its reasonable efforts, to obtain a new operator to which Freight Service is 
transferred by the ST13, Railway shall be liable to the Commission in the amount of 
$300,000 in liquidated damages and not as a penalty .. Notwithstanding the foregoing, 
Railway will not be liable for any liquidated damages in abandoning Freight Service in 
connection with (i) the expiration of the tenn of dus i"greement, (ii) the termination of this 
Agreement by the Comnussion pursuant to Section 8.2.1 or 8.2.3, or (iii) the termination 
o f this Agreement by Railway pursuant to Section 8.2.4. In the event tJle Rail\vn)' exercises 
its right to abnndon Freight Service and has paid tll{.' amollnt due to the Commission 
pursuant to this Section 8.5, Commission shall not be entitled to any further damages of 
any kind. whether direct, special or consequential. 

9. Insurance. Railway and the Commission shall obtain the insurance set forth helm'v, to be kept in 
force dW'ing the life of this Agreement. All insurance policies must be written by a reputable 
insurance company reasonably acceptable to the Conunission, or 'with a current Be~a's Insurance 
Guide Rating of J\- and Class VII or better, and authorized to do businl'ss in California. 11,0 limits 
of insurance coverage required undel' this section shall be inCl:eased every five years during the 
term hereof and any extended term based on any increases or decreases in the Producer Price 
Index, or any successor index. 

9.1. RailwilY Insurance; Railway shall) provide and procure at its own cost and expense Rililroad 
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Liability insurance and \'{!orker's Compensation insurance (to the extent required by law). 

9.1.1. 

9.1.2. 

9.1.3. 

The liability insurance policy providing bodily injury, including death, personal 
injury and property damage coverage shall have a limit of not less than $25 
million each occurrence and an aggregate limit of not less than $50 million. 11,e 
self-insured retention mal' not exceed $250,000 (as that value is periodically 
adjusted by the Consumer Price Index from and after the effective date of this 
Agreement).) Prior to the execution of this Agreement, Railway shall provide 
the Commission v.Tjth a certificate of insurance on a standard ACORD fmID, or 
other fann reasonably acceptable to the Commission, substantiaring the 
required coverages and limits set forth herein. Upon request by the Commission, 
Railway shall immediately furnis h a complete copy of any policy required 
hereunder. including all endorsements, with said copy certified by the insurance 
company to be a true and correct copy of the original policy. 

The liability insurance policy rnust include the Commillsion as an «additional 
insured" and the properry insurance policy shall name the Commission as a loss 
payet'. 

Rc&wired Provisions: The insurance policy shall contain, or be endorsed to 

contain, the following provisions: 

9.1.3.1. For any claim s related to th.is Agreement, R.'l.i.lway's insurance coverage 
shall be primal)" insurance as respects the Commission, its directors, 
officers, employees , and agents and any insurance or self-insurance 
maintained by the Commission, its directors, officers, employees, or 
agents, shall be in excess of Railway's insurance and shall not 
contribute to it. However, tIus section shall not apply to any claims 
that result from the sole neglig,,,,ce or willful misconduct of the 
Commission or its officers, directors, employees, agents, or invitees; as 
to any such claim, the Commission's insurance shall be primary, and 
any insurance or self-insurance maintained by Railway, its directors, 
officers, employees, or agents, shall be in excess of Commission's 
insurance and shall not contribute to it. 

9.1.3.2. Railway shall comply with all reporting or other provisions of the 
policies, as necessary to maintain coverage required hereunder, 
including coverage to be provided to the Comnussion. its directors, 
officers, employees, or agents. Railway shall notify Commission in 
writing of any claims submitted relating to the Propcrty under any 
policy required under this Agreement. 

9.1.3.3. Railway'S insurance shall apply separately to each insured against 
whom claim is made or suit ill brought, except \vith respect to the limits 
of tht' inllurcr's liability. 

9.1.3.4. Each insurance policy required by this J\grecment shall be endorsed to 

state that covet.age shall not be suspended, voided, canceled, reduced 
in covetflge or in limits except after 30 days' prior written no tice by 
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9.1.4. 

9.'1.5. 

ccrritied mail, return receipt requested, has been given to the 
Comnussion. 

\Xlorkers' Compensation insurance shall cover any statutory liability as 
determined to be applicable by the compensation laws of the State of California 
with a limit of at least $1 million. 11,e Railway represent, and the Commission 
llndersmnds that all railroad workers are subject to the FELA and are not 
covered by \'Vorkcr's Compensation lllsul;ancc. 

TIle fact {"hat insurance is obtai ned by Railway or by the Commission on behalf 
of Railway \"ill not be deemed to release or diminish Railway'S liability, including 
liability under the indemnity provlsions of this A.gl·eement. Damages recoverable 
by the Commission from Railway or any third party will not be limited by the 
amount of the required insurance coverage. 

9.2. Commission Tn suqmce: The Commission shall, at its own cost and expense, provide and 
procure such Commercial General Liability ("CGL") and \'X1orkers' Compensation 
insurance as it deems necessary to cover its obligations under this Agreement. 

10. Notices. All correspondence, notices, and other papers shall be delivered either in person or by 
certified or registered mail, postage prepaid, to the parties hereto or d,e following addresses: 

If to Railway: 
St. Paul & Pacific Railroad, LLC21778 Highview Avenue 
Lakeville, MN 55044 

If to Commission: 
Executive Director 

Santa Cruz County Regional Transportation Commission 
1523Pacific Avenue Santa Crllz, CA 95060 Fax: 831-460-32 15 

11. Coordination Committee. 

11.1. In order (0 ensure the safety and efficiency of all operations on the Property, the parties 
shall establish a Coordination Comnuttce. The Coordination Committee shall be 
composed of two representatives fro111 each party (and any other persons or entities as 
the parties may mutually agree) and shall (a) serve as a forum ro coordinate the parties' 
activities and resolve questions o r disputes (but only to the extent the parties' 
l'cprcscntativcs have been so authorized), and (b) be responsib!c:.' to make 
recommendations to the parties. 111e Coordination Committee shaH meet on a regular 
schedule to be determined by the parties, but may be convened for special meetings by 
either party upon 10 days' written nonce to the other party. Following each meeting, the 
Coordination Committee shaH deliver written minutes of such meeting to Railway and the 
Commission. 

11.2. ~,il\Vay shall comply with all reasonable requests of the C01111Illssion for repres(:~ntatives 
of Railway to attend public meetings organized by the Commission to provide non
confidential infonnation about Railway'S operations under this Agreement. 

22 



12. Claims and Liens for Labor and Material 

12.1. Railway agrees to pay in full for all materials joined or affixed to the Propert)" to pay in 
full all persons who perform labor upon the Property, and not to permit or suffer any 
mechanic~s or materialman's lien of any kind or nanlte to be enforced against the Property, 
as to any \vork done or materials f\l11llShcd thereon by Railway or at Railwafs request. 
Railway shall indemnify, hold harmless and defend Commission (with counsel reasonably 
acceptable to Commission) against and from any and all liens, claims, demands, costs and 
expenses of whatsoever nature in any way connected with or growing out of such work 
done, labor performed, or materials furnished. 

13. Property Taxes 

13. I. So far as it lawfully may do so, the Commission shall assume, bear, and pay all property 
and other taxes and assessments of whatsoever nature or kind (whether general, local, or 
special) levied or assessed upon or against. the Property, excepting taxes levied upon and 
against any Freight Easement Property or Railroad Facilities. Railway shall assume, bear, 
and pay aU property and other taxes and assessments of whatsoever nature or kind 
(whether general, local, or special) levied or assessed upon or against any Freight Easement 
Property or Railroad Facilities for which it has a license to operate, including pOSSeSS01)' 
interest taxes under California Revenue and Taxation Code section 107 ct Jcq .. unless 
applicable 11\\V otherwise excuses payment of taxes due to the Commission's ownership 
of the Property, the Freight Easement Property, or the Railroad Facilities. 

14. Indemnity 

14.1. Railway shall indemnify, defend and hold harmless the Commission from any Loss 
which is due to or arises from: (a) Railway's operation, maintenance, repair, or llse of the 
Freight Easement Property, Railroad Facilities, any appurtenances thereto, or any part 
thereof; (b) Railway'S pro,~sion of Freight Service or Transportation Service; or (c) 
R:lilway's failure to comply with or perform any of the terms and conditions set forth in 
this Agreement; except to the extent that the Loss is caused by the negligence or willful 
misconduct of the Comnussion, its officc.rs, agents, or employees, or a breach of an 
express material warr:tnty of the Commission. The provisions of this section sh all survive 
the termination or expiration of the term of this Agreement for a period of two years. 

14.2. The Commission shall indemnify, defend and hold harmless Railway from any Loss to the 
extent caused by or arising from the negligence or willful misconduct of the Commission, 
its officers, agents, employees, and contractors. For purposes of this Section 14.2 only, 
the term {(Loss" is limited to any loss , damage, clai.m, demand) action, cause of action, 
penalty, fine, payment, cost, liability) or expense of whatsoever nature, including COllrt 
costs and reasonable attorneys' fees, resulting from or related to: (a) any injury to or death 
of any person, including officers, agents, and employees of the Commission or Railway; 
or (b) damage to or loss or destruction of Railway'S equipment, rolling stock and any 
items being ttallsport(;~d on behalf of Railway'S customers. Any Loss related to damage to 

or destruction of the Freight Easement Property or Railroad Facilities is subject to the 
provisions of Section 2.8. The provisions of this section shall sllrvive the termination or 
expiration of the term of this Agreement for a period of two years. 
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14.3. Each party's obligations to the other under Sections 14.1 and 14.2 rcspecti,'ely arc subject 
to the following conclitions: (a) the parry seeking indemnification (the "Indemnified 
Party") shall, following Indemnified Party's discovery of a Loss for which Indemnified 
P:trty seeks indemnification, or of circumstances that may re.asonably result in such a Loss, 
promptly deliver notice to the other party (tile "Indemnifying Party" ) describing such 
Loss or circumstances, (b) the Indemnified Parry shall make re",onable efforts to mitigate 
the effect of such Loss or circumstances, (c) the Indemnified Party shall give the 
Indemnifying Party the opportunity to control the defense against such Loss, and shall 
not compromise or settle such Loss without the Indemnifying Party's prior written 
consent, and (d) in no event shan either party be liable to the other for consequential, 
incidental, indirect or punitiyc damages, even if notified of the possibility of such damages, 
unless such damages are included in any third-party claim against the Indemnified Parly. 

15. Removal of. Railway Equipment, Personnel, and Property upon Termination of 
Agreement. Prior to, or upon. the termination of this Agreement, Railway shall, at its sole cxp(~nsc, 

remove its equipment, personnel, and other property from the Freight Easement Property and 
Railroad Facilit.ies and shall restore, to the Commission's reasonable satisfaction, such portions of 
the Freight Easement Propert), and Railroad Facilities used by Railway to as good a condition as 
thcy were after the completion of rehabilitation and repairs by the Commission, including the 
projects specified in Section 5.1, if completed (or, if the Commission does not complete 
rehabilitation and repairs, as good a condition as they were in at the beginning of this Agreement), 
excepting normal wear and tear. If Railway fails to do the foregoing, the Commission may do such 
work at the cost and expense of Railway. Railway may not remove any property, including the 
Railroad Facilitics, that is or becomes the property of the C01l11nission unde.r this Agreement. 

16. Hazardous Substances and Wastes 

16.1. Railway shall not be liable or responsible for any Hazardous ~1atcdals present on, in, or 
under the Property, or other problems relating to the Property, prior to the 
commencement date of its operations on the Freight Easement Property, except to the 
extent Railway'S activities exacerbate the contamination of any such pre- existing 
Hazardous Materials. 

16.2. Railway shall comply with all applicable laws in its occupancy, operation, and maintenance 
of the Freight Easement Propert), and Railroad Facilities. Without Illst obtaining ti,e 
Commission's written permission (which may be wit.hheld in the Commission's sole 
reasonable di~cretion), Railway shall not treat or dispose of J-Iazardous 1vlate.rials on the 
Freight Easement Property or Railroad Facilities. Railway shall not release any Hazardous 
l\1aterials 011 or at the Freight Easement Property or Railroad Facilities, including tlu'ough 
any drainage or sewer systems. Railway assumes all responsibility for the investigation and 
c1eanup of any such release or exacerbation by Railway and shall indemnify, defend, and 
hold harmless the Commission and its property, its officers, agents, and employees, for all 
costs, including reasonable environmental consultant and reasonable attorneys' fees, and 
claims resulting from or a~sociated with any such release or exacerbation by Railway. 
Railway shall assume all responsibility for and shall indemnify, defend, and hold harmless 
Commission against all costs and claims associated with a release or leak of Hazardous 
Materials, or exacerbation of pre-existing Hazardous 1vlaterials, occurring between the 
commencement date of its operations on the Freight Easement Property, and the 
expiration or sooner termination of this Agreement, and related to Railway'S use of the 
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Freight Easement Property and Railroad Facilities, unless such event was caused by the 
sale negligence or willful misconduct of the Commission, its officers, employees, or 
agents. 

16.3. Railway shall not install any above-ground or underground storage tanks without the 
Comlrussion's pdo! written consent, which consent may be granted or withheld in 
Commission's sole and absolute discretion. If such consent is granted. Railway shall obtain 
any necessary permits, notify the proper authorities, and provide the Commission with 
copies of any stlch permits and notifications. Railway shall assume all responsibility for 
and shall indemnify, defend, and hold harmless the Commission against all costs and 
claims associated with a release o.r leak of the contents of any such tank occurring between 
the commencement date of its operations on the Freight Easement Property, and the 
expiration or termination of this Agreement, unless such event was caused by the sole 
negligence or willful misconduct of the Cpmm.ission, its officers, employe.es, or agents. 

16.4. The Commission understands and acknowledges that the regular opel'ation and 
maintenance of railroad equipment and tracks .involve the storage, lise, and release of de 
miJli?7J1IJ amounts of Hazardous IVIaterials, .including petroleum products, creosote, and 
chroma ted copper arsenate. The Commission agrees that Railway shall not be liable or 
responsible for the de milJimlfJ release of any such Hazardous rvIaterials, unless (i) such 
release violates applicable law, or (ii) the COmrrllssion is otherwise entitled to defense and 
indemnity under Section 14.1. 

16.5. I f Railway knows, or has reasonable cause to believe, that any Hazardous lVIaterials have 
come to be located under or about the Freight Easement Property or Railroad Facilities, 
other than as specifically provided herein or as previously consented to in \\lTiting by the 
Commission, Railway shall immediately give the Commission written notice thereof. 
together with a copy of any statement, report, notice, registra.tion, application, pertuit, 
business plan, license, claim, action, or proceeding given to or received from any 
governmental authority or private party concerning the presence. spill. release. discharge 
of, or exposure to, such Hazardous Iviaterials. 

16.6. This Sec lion 16 shall continue in full force and effect regardless of whether this Agreement 
is terminated pursuant to any other provision or the Freight Easement Property and 
Railroad Facilities are abandoned and vacated by Railway. 

17. Trespassers and Dangerous Conditions. Railway shall not be reguired to take any action or 
incur any expense (inducling posting signage or warnings, providing fencing or other security) as 
to or against trespassers on the Property, or invitees of the Commission, other than to promptly 
notify local law enforcement and the Conunission concenling any trespassers observed on the 
Property by Railway personnel. If Railway becomes aware of any dangerous conclitions on or about 
the Property, Railway shall promptly notify the Comm.i<sion of such conditions. 

18. Waivers. TI,e f.ih.Jre of either party hereto to enforce any of the provisions of this Agreement, or 
to enforce any right or option which is herein provided, shall in no way be construed to be a waiver 
of such provision(s) as to the fumrc, nor in any way to affect the ,,·alidity of tllls Agreement or any 
part hereof, or the right of either party to thereafter enforce each and every such provision and to 
exercise any such right or option. No waiver of any breach of this J\grecment shall be held to be 
a waiver of any other or subsequent breach. 
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19. Consent. Unless expressly provided to the conu"ary elsewhere in this Agreement, whenever the 
consent, approval, judgment, or determination (collectively, "consent") of a patty is reguired or 
permitted under this Agreement, the consenting party shall exercise good faith and reasonable 
judgment in granting or withholding such consent. No party may unreasonably withhold or delay 
its consent; except as othcrwlse expressly provided herein, consent shall be deemed to have been 
withheld if a party fails to consent to the other party within 30 days of having been given wl1 tten 
notice of the other party's intention to take any action as to which consent is required or pennitted. 

20. Non-binding Mediation 

20.1. If at any rime a question or controversy shall arise between the parties hereto in 
connection with this Agreement and upon which the parties cannot agree, such question 
or controvc.rsy shall be submitted to a single mediator within 20 days after written no tice 
by one party to the other party of its desire for mediation. The parties shall in good faith 
consult to select a mutually acceptable mediator. T11e mediator so selected shall be a 
person with at least one-year of exposure to the concepts of railroad operations and 
mamtenance. 

20.2. Upon selection of the mediator, said mediator shall with reasonable diligence determine 
the questions as disclosed in said notice of demand for mediation and shall give both 
parries reasonable notice of the time and place of any mediation. Until tl1e completion of 
mediation, perfonnance under the Agreement shall continue in thl~ rnanner and form 
existing prior to the rise of such question. 

20.3. T he compensation, cost, and expenses of the mediator shall be paid in equal shares by rhe 
partles. 

21. Entire Agreement. TIus document, and the exhibits attached he.reto, constitute the entire 
agreement between the parties, all oral agreements being merged herein, and supersedes all prior 
representations, agreements, arrangements, understandings, or undertakings. whether oral or 
written, between or among thc parties relating to the subject matter of this Agreement that arc not 
fully expressed herein. 

22. Modification to Agreement. The provisions of this Agreement may be modifi ed at any time by 
agreement of the parties hereto, provided such modification is in writing and signed by all partics 
to this Agreemen t. Any agreement made after the date of this Agreement and related to the subject 
matter contained herein shall be ineffective to modify this Agreement in any respect unless in 
writing and signed. 

23. No Assignment Absent Consent. Except as specifically provided in this Agreement, Railway 
shall not ass ign this Agreement, in whole or in part, or any rights herein gran ted, without the 
Commission's prior written consent. 

24. Successors and Assigns. Subject to the provisions of Section 23, this Agreement shall be binding 
upon and inure to the benefit of the parties hereto and their respective heirs, executors, 
adnunistrators,· Sllccessors. and assigns. 

25. Venue and Choice of Law 
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25.1. 1\ny and all disputes, controversies, or claims arising out of. relating to, or in connection 

with this Agreetnent shall be instituted and rnaintained in a competent COllrt in Santa Cruz 
County, California, with regard to claims arising under California law, and Santa Clara 
County, with regard to claims arising under Federal law, and d,e parties hereby consent to 
the jurisdiction of any such court and to senrice of process by any means authorized under 
Califomia law. 

25.2. This Agreement shall be governed, consu1.1ed, and enforced in accordance with the laws 

of the State of California, without reference to its conflicts of laws provisions. The 

prevailing party in any claim or action arising out of or connected with this Agreement 
shall be entitled to recover all reasonable attorneys' fees and related costs, in addition to 

any other relief that may be awarded by any court 01: other tribunal of competent 
jurisdiction. 

26. Acts of God and Other Disruptions of Service. Neither party shall be deemed to be in default 
of this Agreement if any failure to meet any condition or to perfonn any obligation or provision 
hereof is caused by, Il. l'csult of. or due to, directly or indirectly, forces beyond its control, including, 
without limitation, acts of God, natural disasters, atmospheric disturbance, earth'juake, fire, flood, 
tornado, typhoon, tide, tsunami,lightning, storms, soil subsidence, landslides, rock slides, volcanic 
activity, governmental action or inaction, change of law or regulation, nuclear or chemical 
contamination, pressure waves from devices ttavclling at supersonic speeds, strikes, boycotts or 
other labor disturbances, labor shortage., plague, epidemic, quarantine, riots, invasion, 
demonstrations or other civil dismrbances, sabotage, explosions, insurrections, war (declared and 
undeclared), terrorism, or threats of terrorism; provided, however, that performance shall only be 
excused for as long as the disruption persists and any delay rest~lting therefrom. 

27. Miscellaneous 

27.1. In the event that any of the provisions of d,is Agreement are held by a court or od,er 
tribunal of competent jurisdiction to be invalid or unenforceable, the remaining portions 
hereof shall remain in full force and effect and any invalid or unenforceable provisions 
shall be enforced to the max.imum extent possible so as to effect the intent of the parties 
and shall be reformed (Q the extent necessary to make such provisions valid and 
enforceable. \X'ithout limiting the generality of the foregoing, if the requirement in Section 
5.2 that Railway comply with applicable bridge safety management program regulations 
(unde" Public Law 1"10-432, Seclion 417) is held to be a non-delegable duty of the 
Commission, the Commission may, at its option, (i) undertake this obligation and charge 
Rail\vay for the cost thereof, or (ii) terminate this Agreement. 

27.2. Each party has participated Ul negotiating and drafting tlus Agreement so if an ambiguity 
or a question of intent or interpretation arises, this Agreement is to be construed as if the 
parties had drafted it jointly, as opposed to being constl1.lcd against a party because it was 
responsible for drafting one or morc provisions of this Agreemcnt. 

27.3 . Each part)' acknowledges that the officer executing tlus Agreement has the authority to 
enter into this Agreement on behalf of the party and in so doing is authorized to bind the 
party on whose behalf he is signing, to the terms and conditions of this Agreement. 
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27.4. 'I11is Agreement may be executed in one or more counterparts and by facsimile signamte. 
each of which shall be deemed an original, but all of which together constitute one and the 
same insu·ument. 

28 



In witness whereof, the parties hereto have caused this Agreem(~nt to be executed as of the date fIrst 
herein written, 

ST. PAUL & PACIFIC RAlLROAD, LLC SANTA CRUZ CCOUNTY REGIONAL 
'TRANSPORTATION COlvfMISSION 

,yrkt~ 
George Dondero, Executive Director 

Approved as to form 

By: 

T. Brooke tvWler, RTC Legl'1 Counsel 
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Exhibit C: Railway Agreements
Assigned by U.P.R.R. REAL ESTATE DEPARTMENT
MILE POST NO. 0.433
FOLDER NO. 0172803
PROJECT AUDIT FOLDER # of FNET IMLEG STAT PARTY NAME PURPOSE MANAGER COUNTY CITY ST SUBDV MP START ANNUAL AMT DISPOSITION CONTAINED

186878 207416 158035 1 Active CITY OF WATSONVILLE Crossing - Public Roadway Paul G. Farrell Santa Cruz WATSONVILLE CA Mojave 102.62 $0 Assigned Totally
190837 202098 161195 1 Active SANTA CRUZ CITY OF Warning Devices - Public Roadway Paul G. Farrell Santa Cruz SANTA CRUZ CA SANTA CRUZ BRANCH 119.4 $0 Assigned Totally
200142 S155932 1 Active APTOS SEASCAPE CORP Crossing - Private Roadway Kylan Crawford Santa Cruz APTOS CA SP Route Code EC 111.04 $0 Assigned Totally
200154 S157723 1 Active SANTA CLARA COUNTY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz APTOS CA SP Route Code EC 111 $0 Assigned Totally
200156 S156717 1 Active SANTA CRUZ COUNTY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz APTOS CA SP Route Code EC 113.7 $0 Assigned Totally
200157 S157786 1 Active SANTA CRUZ COUNTY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz APTOS CA SP Route Code EC 108 $0 Assigned Totally
203028 S158150 1 Active SANTA CRUZ CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz ORBY CA SP Route Code EL 81.4 $0 Assigned Totally
203789 S163007 1 Active SANTA CRUZ PORT DISTRI Crossing - Private Roadway Kylan Crawford Santa Cruz SEABRIGHT CA SP Route Code EC 119.09 $0 Assigned Totally
206269 S032513 250763 1 Active COUCH DISTRIBUTING CO INC Track:  Industry Track Agreement John Herdzina Santa Cruz WATSONVILLE CA SP Route Code EC 103.1 $0 Assigned Totally
210408 S189267 1 Active SANTA CRUZ COUNTY OF Crossing - Private Roadway Kylan Crawford Santa Cruz CLIFFSIDE CA SP Route Code EC 118.1 $0 Assigned Totally
211518 S012360 1 Active TOBEYS RASP SERVICE INC Track John Herdzina Santa Cruz SANTA CRUZ CA SP Route Code EL 80.7 $0 Assigned Totally
231292 S194780 2 Active RESETAR, ANTHONY P / PILO, MARY Crossing - Private Roadway Kylan Crawford Santa Cruz WATSONVILLE CA SP Route Code EC 102 $0 Assigned Totally
235323 S191872 1 Active TRESTLE BEACH ASSOCIATES Crossing - Private Roadway Kylan Crawford Santa Cruz APTOS CA SP Route Code EC 109.6 $0 Assigned Totally
238757 S182045 1 Active CALIFORNIA UNIVERSITY REGENTS Crossing - Private Roadway Kylan Crawford Santa Cruz ORBY CA SP Route Code EL 81.8 $10 Assigned Totally
239770 S161499 1 Active SULLIVAN, R. & A. Crossing - Private Roadway Kylan Crawford Santa Cruz APTOS CA SP Route Code EC 109.07 $10 Assigned Totally
245617 S171658 1 Active GARCIA, R.L. Crossing - Private Roadway Kylan Crawford Santa Cruz CAPITOLA CA SP Route Code EC 115.6 $10 Assigned Totally
245622 S212398 206085 1 Active HOLCOMB CORPORATION Crossing - Private Roadway Kylan Crawford Santa Cruz APTOS CA SP Route Code EC 110.54 $134.98 Assigned Totally
252817 S157272 1 Active LORENZI, G,B,LO & ZEIHER, K Crossing - Private Roadway Kylan Crawford Santa Cruz MAJORS CA SP Route Code EL 86.51 $10 Assigned Totally
253187 S184589 1 Active SANDOVAL SALVADOR Crossing - Private Roadway Kylan Crawford Santa Cruz ORBY CA SP Route Code EL 80.2 $0 Assigned Totally
256900 S181065 1 Active SANTA CRUZ COUNTY CA Crossing - Public Roadway Paul G. Farrell Santa Cruz CLIFFSIDE CA SP Route Code EC 117.1 $0 Assigned Totally
256902 S192311 1 Active SANTA CRUZ COUNTY CA Crossing - Private Roadway Kylan Crawford Santa Cruz APTOS CA SP Route Code EC 112.81 $0 Assigned Totally
257860 S211909 181663 1 Active SANTA CRUZ CITY OF Crossing - Private Roadway Kylan Crawford Santa Cruz SANTA CRUZ CA SP Route Code EC 120.41 $80 Assigned Totally
260304 S708852 195115 3 Active CASCADE REFRIGERATED NORTHERN CALIF., INC. Track:  Track Lease (Non-Haz) John Herdzina Santa Cruz WATSONVILLE CA SP Route Code EC 102.01 $2,160 Assigned Totally
367101 207254 58589 1 Active MARTINELLI & COMPANY Crossing - Private Roadway John S. Hertzler SYSTEM CA 0 $130.48 Assigned Totally
410634 S015548 250762 2 Active DEL MAR FOOD PRODUCTS CORPORATION Track:  Industry Track Agreement John Herdzina Santa Cruz WATSONVILLE CA 103.1 $0 Assigned Totally
412823 S000771 2 Active PISTA, B. Track John Herdzina Santa Cruz WATSONVILLE CA $0 Assigned Totally
446570 S017462 2 Active SANTA CRUZ COUNTY OF Crossing Public Roadway Grade Separation Paul G. Farrell Monterey APTOS CA $ Assigned Totally
455863 S080717 3 Active COUNTY OF SANTA CRUZ Crossing - Public Roadway Paul G. Farrell Monterey APTOS CA $ Assigned Totally
457023 S087624 1 Active CAPITOLA, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz CAPITOLA CA $ Assigned Totally
457497 S091557 1 Active CAPITOLA, CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz CAPITOLA CA $ Assigned Totally
459511 S108176 1 Active COAST DAIRIE & LAND CO. Crossing - Private Roadway Kylan Crawford Santa Cruz DAVENPORT CA $ Assigned Totally
465104 SPA7491 1 Active SANTA CRUZ COUNTY OF Warning Devices - Public Roadway Paul G. Farrell Monterey APTOS CA 112.8 $ Assigned Totally
514595 211721 76287 1 Active SANTA CRUZ , CITY OF Crossing - Public Roadway Paul G. Farrell Santa Cruz SANTA CRUZ CA $ Assigned Totally
655249 227449 211468 2 Active SANTA CRUZ, CITY OF                                                                                                                                             Crossing - Public Roadway Paul G. Farrell Santa Cruz SANTA CRUZ CA Santa Cruz Sub. 20.78 $ Assigned Totally
655250 227485 211469 3 Active SANTA CRUZ, CITY OF                                                                                                                                             Crossing - Public Roadway Paul G. Farrell Santa Cruz SANTA CRUZ CA Santa Cruz Sub. 20.75 $0 Assigned Totally
655251 228377 211470 1 Active SANTA CRUZ, CITY OF                                                                                                                                             Crossing - Public Roadway Paul G. Farrell Santa Cruz SANTA CRUZ CA Santa Cruz Sub. 19.02 $ Assigned Totally
690096 242123 232126 1 Active SANTA CRUZ, CITY OF                                                                                                                                             Crossing - Public Roadway Paul G. Farrell Santa Cruz SANTA CRUZ CA Santa Cruz Lead 22.09 $ Assigned Totally
702125 253471 252215 1 Active SILVER CREEK YUBA I, LLC Crossing - Private Roadway Kylan Crawford Santa Cruz WATSONVILLE CA Santa Cruz 9.4 $0 Assigned Totally
702128 253472 252218 1 Active SILVER CREEK YUBA I, LLC. Crossing - Private Roadway Kylan Crawford Santa Cruz WATSONVILLE CA Santa Cruz 9.57 $0 Assigned Totally
716300 259047 267911 5 Active CALIFORNIA, STATE OF Crossing - Public Roadway Paul G. Farrell Santa Cruz DAVENPORT CA Santa Cruz Lead 31.28 $0 Assigned Totally
719596 261655 271611 Active SANTA CRUZ, BIG TREES & PACIFIC  RAILWAY Trackage Rights &Interchange Agreement Melissa Grosz Santa Cruz SANTA CRUZ CA $0 Assigned Totally



EXHIBIT D 
 

Form of Railway Right of Entry Agreement 
 

[To be provided by operator] 



RIGHT OF ENTRY AGREEMENT 
 

THIS RIGHT OF ENTRY AGREEMENT (the “Agreement”) is made and entered into as of 
this ____ day of ________, 20__ by and between ________________ (hereinafter called “Contractor”), and 
ST. PAUL AND PACIFIC RAILWAY, LLC (hereinafter called “Railroad”). Contractor and Railroad are 
each at times referred to herein as a “Party” and collectively as the “Parties”. 

 
The Parties hereto agree as follows: 

 
Section 1. 

 
NOTICE OF COMMENCEMENT OF WORK-FLAGGING 

Contractor agrees to notify the Railroad at least 72 hours in advance of Contractor commencing its work.  
Flagging services by Railroad will be required for any work by Contractor in which any person or 
equipment will be within 25 feet of any track, or will be near enough to any track that any equipment 
extension (such as, but not 1imited to, a crane boom) will reach to within 25 feet of any track. Upon receipt 
of notice the Railroad will determine and inform Contractor whether Contractor will need to implement 
any special protective or safety measures.  If the Railroad provides any flagging or other services Contractor 
shall not be relieved of any of its responsibilities or liabilities set forth herein. 

 
Section 2. 

 
 NO INTERFERENCE WITH RAILROAD’S OPERATION 

No work performed by Contractor shall cause any interference with the constant, continuous and 
uninterrupted use of the tracks, property and facilities of the Railroad its lessees, licensees or others, unless 
specifically permitted under this Agreement, or specifically authorized in advance by the Railroad. Nothing 
shall be done or suffered to be done by Contractor at any time that would in any manner impair the safety 
thereof. When not in use, Contractor’s machinery and materials shall be kept at least 50 feet from the 
centerline of Railroad’s nearest track, and there shall be no vehicular crossings of Railroad’s tracks except 
at existing open public crossings. 

 
Section 3. 

 
 MECHANIC’S LIENS 

Contractor shall pay in full all persons who perform labor or provide materials for the work to be 
performed by Contractor. Contractor shall not create, permit or suffer any mechanic’s or materialmen’s 
liens of any kind or nature to be created or enforced against any property of the Railroad for any such 
work performed. 

 
Section 4. 

 
COMPLIANCE WITH LAWS 

In the progression of work covered by this Agreement, Contractor shall secure any and all necessary 
permits and shall comply with all applicable federal, state and local laws, regulations and enactments 
affecting the work. Contractor shall use only such methods as are consistent with safety, both as concerns 
Contractor, Contractor’s agents and employees, the officers, agents and employees, and property of the 
Railroad and the public in general. Contractor (without limiting the generality of the foregoing) shall 
comply with all applicable state and federal occupational safety and health acts and regulations. All Federal 
Railroad Administration (“FRA”) regulations shall be fol1owed when work is performed on the Railroad’s 
property. If any failure by Contractor to comply with any such laws, regulations, and enactments, shall 
result in any fine, penalty, cost or charge being assessed, imposed or charged against the Railroad, 
Contractor shall reimburse and indemnify the Railroad for any such fine, penalty, cost, or charge, including 
without limitation attorney’s fees, court costs and expenses.  Contractor further agrees in the event of any 
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such action, upon notice thereof being provided by the Railroad, to defend such action free of cost, charge, 
or expense to the Railroad. 

 
Section 5. 

 
SAFETY INSTRUCTIONS 

Safety of personnel, property, rail operations and the public is of paramount importance in the progression 
of the work pursuant to this Agreement.  As reinforcement and in furtherance of overall safety measures to 
be observed by Contractor (and not by way of limitation), the following special safety rules shall be 
followed: 

 
a). Contractor shall keep the job site free from safety and health hazards and ensure that its 

employees are competent and adequately trained in all safety and health aspects of the job. 
Contractor shall have proper first aid supplies available on the job site so that prompt first aid 
services can be provided to any person that may be injured on the job site. Contractor shall 
promptly notify the Railroad of any U.S. Occupational Safety and Health Administration 
(“OSHA”) reportable injuries occurring to any person that may arise during the work performed 
on the job site. Contractor shall have a non-delegable duty to control its employees, while they are 
on the job site or any other property of the Railroad to be certain they do not use, be under the 
influence of, or have in their possession any alcoholic beverage, drug, narcotic or other substance 
that may inhibit the safe performance of work by the employee. 

 
b). The employees of Contractor shall be suitably dressed to perform their duties safely and in a 

manner that will not interfere with their vision, hearing or free use of their hands or feet. Only 
waist length shirts with sleeves and trousers that cover the entire leg are to be worn. If flare- 
legged trousers are worn, the trouser bottoms must be tied to prevent catching. The employees 
shou1d wear sturdy and protective work boots and at least the following protective equipment: 

 
(1) Protective headgear that meets American National Standard-Z89.1-latest revision. It is 

suggested that all hardhats be affixed with Contractor’s or subcontractor’s company logo 
or name; 

(2) Eye protection that meets American National Standard for occupational and educational 
eye and face protection, Z87.1-latest revision. Additional eye protection must be 
provided to meet specific job situations such as welding, grinding, burning, etc.; and 

 
(3) Hearing protection which affords enough attenuation to give protection from noise levels 

that will be occurring on the job site. 
 
c). All heavy equipment provided or leased by Contractor shall be equipped with audible back-up 

warning devices. If in the opinion of the Railroad Representative any of Contractor’s or any of its 
subcontractor’s equipment is unsafe for use on the Railroad’s right-of-way, Contractor, at the 
request of the Railroad Representative, shall remove such equipment from the Rai1road’s right- 
of-way. 

 
Section 6. 

 
INDEMNITY 

a). As used in this Section, “Railroad” includes its owner, its operator and all of their respective 
officers, agents, and employees; “Loss” includes loss, damage, claims, demands, actions, causes of 
action, penalties, costs, and expenses of whatsoever nature, including court costs and attorneys’ 
fees, which may result from: (a) injury to or death of persons whomsoever (including the 
Railroad’s officers, agents, and employees, Contractor’s officers, agents, and employees, as well as 
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any other person); and/or (b) damage to or loss or destruction of property whatsoever (including 
Contractor’s property, damage to the roadbed, tracks, equipment, or other property of the 
Railroad, or property in its care or custody). 

 
b). As a major inducement and in consideration of the license and permission herein granted, 

Contractor agrees to indemnify and hold harmless the Railroad from any Loss which is due to or 
arises from Contractor’s work performed under this Agreement, its breach of the agreement or its 
failure to observe the health and safety provisions herein, or any activity, omission or negligence 
arising out of its performance or nonperformance of this Agreement, except to the extent such 
Loss is caused by Railroad’s gross negligence or willful misconduct. 

 
Section 7. 
 

INSURANCE 

Contractor shall at all times during its entry, use and occupancy of the right-of-way keep and maintain in full 
force and effect (a) commercial general liability insurance coverage of $2,000,000 on ISO form CG 00 01, or 
equivalent, for (i) bodily injury and death, property damage and personal injury; and (ii) contractual liability; 
(b) business automobile and/or trucker’s liability insurance coverage, including coverage for owned, hired 
and non-owned automobile liability, on ISO form CA 00 01, or equivalent, with an inclusive limit of not less 
than $2,000,000 for any one occurrence in respect of the use or operation of motor vehicles owned, leased 
or controlled by Contractor; and (c) worker’s compensation insurance coverage meeting the statutory 
requirements of the State of California covering all of Contractor’s employees. This insurance shall name 
Railroad as an additional insured, and include a waiver of subrogation by insurer as to Railroad. Evidence of 
such insurance coverage on an ACCORD form has been or will be provided to Railroad prior to or upon 
entry. 
 
Section 8. 

 
RESTORATION OF PROPERTY 

In the event the Railroad authorizes Contractor to take down any fence of the Railroad or in any manner 
move or disturb any of the other property of the Railroad in connection with the work to be performed by 
Contractor, then in that event Contractor shall, as soon as possible and at Contractor’s sole expense, 
restore such fence and other property to the same condition as the same were in before such fence was 
taken down or such other property was moved or disturbed. 

 
Section 9. MISCELLANEOUS
 

     

a). Each provision, paragraph, sentence, clause, phrase, and word of this Agreement shall apply 
to the extent permitted by applicable law and is intended to be severable. If any provision, 
paragraph, sentence, clause, phrase or word of this lease is illegal or invalid for any reason 
whatsoever, such illegality or invalidity shall not affect the legality or validity of the remainder 
of the Agreement. 

 
b). This Agreement shall be governed by and construed in accordance with the laws of the State 

of California, excluding its conflicts of law principles. Any cause of action ensuing out of the 
enforcement of these provisions shall be litigated in courts located in Santa Cruz County 
California. 

 
c). This Agreement may be modified or amended only by means of a written amendment 

executed by the Parties hereto. 
 
d). This Agreement constitutes the entire agreement between the parties with respect to the 

subject matter hereof and supersedes all prior agreements, whether written or oral, with 
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respect to such subject matter. 
 
e). This Agreement may be executed in several counterparts, each of which shall constitute an 

original and all of which, when taken together, shall constitute one agreement. A facsimile or 
email transmission of a signed copy of this Agreement shall be deemed an original. 

 
f). The waiver by either Party of the breach of any condition, covenant or agreement herein 

contained to be kept, observed and performed by the other Party shall in no way impair the 
right of the waiving Party to avail itself of any remedy for any subsequent breach thereof. 

 
The Parties hereto have executed this Agreement in duplicate as the date first herein written. 

 
RAILROAD NAME CONTRACTOR 

 
 
 

Printed Name, Title Printed Name, Title 
 
 
 
Signature Signature 

 
 
 
Date Date 
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